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Court of Appeals of the District of Columbia 


Xo. 4G01. 


Hakmy O. Cakiioll, Appellant, 


vs. 


The National Slkety Company, a Corporation. 


a Supreme Court of tlie District of Coluimbia. 

i 

I 

At Law. I 

Xo. 72198. I 

j 

I 

The National Suketv Comi’any, a Coriioration, Plaintiff, 

vs. I 

Hauiiy 0 . Caiiuoll, a. Tavloi:, Kdwakd Claiik, befendants. 

I 

United States of Amkimca, ! 

District (if Columhia, ss: i 

i 

\ 

Be it remembered. That in the Su])r(‘me (>ourt of the Dis¬ 
trict of Columbia, at the City of Washiii.<»:t()n, in said Dis¬ 
trict, at the times hereinafter mentioned, the following* 
pajiers were filed and })roceeding:s bad, in the abpve-entitled 
cause, to wit: ! 
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HAPJIY O. CAlinOLL VS. NATIONAL SULETY CO. 


1 


Drcia raf iffu. 




2(5, 1926. 


Ill tlie Su])rc*nu‘ (’oiirt ot* tlu* District 


of Columbia. 


At J..a\v. 


Xo. 7219S. 


The National SriiETY (’ompanv. a Corporation, Plaintiff, 


vs. 


Hakky O. Capkole, a. Tavlok, Howapd Ci.akk, Defendants. 


The ])laintiff. National Snri'ty Com])anv, a body corjio- 
rate creat(‘d, oi-enni/AMl and existiiiLT by and nndei' the laws 
of the State of New ^'ork, by its attorneys, Sherley, Fanst 
& Wilson, siu's th(‘ d(‘fendants, Ilaia-y (). Carroll, A. Taylor, 
and Fdward Clark, in a ph‘a of bri'aeh of eovcniant, for that, 
Wher(*as, Inn-etofori*, to-wit, on the thirtieth day of June 

in the V(*ar l!>2(k i\\ t!ie ('itv of Washinifton in the District 

• ♦ 

of Colninbia, a ceilaiii Ixxly cor])oratt* eall(‘(l and styled by 
the name of “A. Taylor and CoTn])any, lneor])orated," and 
sonudinies otherwise calhxl and styled by the name of ‘‘A. 
Taylor (’oni])any. Iiieoi-porated," did by the said name of 
A. Taylor Company. Incor])orate<l, emter into a c(‘rtain con¬ 
tract with the Cnit(‘d States of Annn-ica, which sai<l contract 
was at the time and i)lac(‘ aforesaid re<biced to writinir and 
embodied in and (‘videiiced i)y a certain writtmi instrument 

then and then* dnlv executed bv tlu* said A. Tavlor and 

• • • 

(\)mpany, Incor])orate<l, r.nd by and on behalf of the said 
United Stat(‘s by one C. S. Pidh‘y, an ollicm' of the said 
United States theri^nnto duly anthorize<l, by tlu* terms, jiro- 
visions and (*ff(‘ct of which wi-itt(*n instrnnu‘nt the said A. 
Taylor and Com])any. 1 ncorporat(*d, did a.irri*e, pi-omise and 
undertake to coll(*ct and bah* tlu* waste* ])a])er which should 

within the v(*ar commencina’ on tlu* lii'st dav of Jiilv 

• • • 

2 in tlu* y(*ai* 11)20 re'snlt and ae'cnmnlate in certain ])ul)- 
lic buildimrs ])o>se*ss('d and used by the said United 
States and sjiecilied in tlu* said contract, and to remove the 
said waste paper so to result and accumulate, and to pay to 
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the said United States for tlie said waste paper, certain 
sums of money at a certain rate fixed and specified in tlie 
said contract, that is to say, at tin* rate of Onle Dollar and 
Six Hundred and Twentv-two Hionsandths !of a Dollar 
($1,622) for eacli and every luiiuh'ed ])ounds of such waste 
paper so to l)e collected, l)ah‘<l an<l rconoved ftom the said 
buildiui^s hy the said A. M'ayloi- and Company, incorporated, 
the mode, nianmo’ and parti('nlai’s wluo'ein the said contract 
was to l)c perform(*(l and i’e.enlat(‘d hiMiii;- st>])ulated, de¬ 
fined and s])ecified in the said writtiai instrument. 

Whereu])on, to-wit, at th(‘ time and ])lace aforesaid, in 
paid consideration of tin* said airreement and contract and 
in ])art ])(‘rformance thereof, and in accordance with the 
sti])ulations thereof, th(‘ said .A. Taylor and (-omiiany, In- 
cor]'orated, did execnti^ and d(‘liv(‘r to th(‘ said ;C. S. Hidley, 
he h^eiiii;' the officio* of tlu‘ said United State's authorized and 
com])etent to acce])t a bond on behalf of the' Tainted States, 
a certain writim^ oblii^atorv whii'h was diilv executed bv the 
said National Surety Uonpiany, ])laintilf h(‘r(‘jn as afore¬ 
said as surety and which was exi'cuted by the said National 
Surety Company in the circumstauci's and upon the induce¬ 
ments and conditions lu‘i*einaf1(‘r stati'd and sej: forth. 

By which said writiii.ii’ obliii-atory tlu* said ])i*incipal and 
the said sui*etv acknowl(‘du*ed tlu'inselvi's to be held and 
firmly bound to tlu* said Uiiiti'd State's in the|sum of Six 
Thousand Dollars ($(),()()()) to be jiaid to tlu* said United 
States when iiaynu'ut tluo-eof should be i*(MjU('st(*d, the said 
oblii»‘ation lieinu' subject t(> the' condition expri^ssed in the 
said writing: obligatory, that the said obliafation and 
3 the said writiii.i;* should be void if th(‘ said A. Taylor 
and Com])any, luco]*i)oi-ate'(b should well and truly 
perform the said contract so as aforesaid by it made and 
executed and binding: it to (‘ollect, bah' and ]Riy tor the waste 
])aper which was the subject of the said conti’act and which 
is hereinbefore mentioiu'd: it IxMiie,* fiirthi'i* sti])ulated by 
the said writin.ir oldi.uatory and in the conditilon thereof, 
that if the said A. Tayloi* and (kimjiany. Incorporated, 
should not wi'll and truly perform the said contract and all 
the sti])ulations, covenants and conditions thereof, the obli- 
i>:ation so acknowledged should be and remain iu full force 
and virtue; I 
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Wliereiipolu to-wit. at tlu* tina* and ])la(*o aforesaid, the 
defendants henMii al>ov(‘ named, Ilarrv (). Carroll, A. Tav- 
lor, and Kdward (’lark, for the ])nr])()se of inducine: the 
Xational Surety (’oin])any, ])Iaintirf liei’ein as aforesaid, to 
execute the said writinir ohlii^atorv as suretv and to as- 
sume the ohli.iration and liahility theriMii ex])ressed, and as 
consideration in part I’oi* tlu* said ])laintilT's joinder in the 
said writing- obligatory, did c‘xecute and d(‘liver to the said 
plaintitf their c(*i-tain writtcai articles of airreement, signed 
^^’ith the several nanu‘s of the said defmidants and sealed 
with their several seals. 

Which said ai*ticl(‘s of agreiunent, sealed with the seals 
of the said defcuidants, the said ])laintirf now brings here 

into court, the date whereof is the same dav and vear afore- 

' • • 

said. 

In and bv which said artich*s of airrcement it was, among 
other things therein expi’cssi‘d, r(‘citod that the obligee 
therein name(I, that is to say, the ])laintiff h(*rein, at the re¬ 
quest of the said debaidants nmhu’signing the said articles, 
and upon condition that tin* said artich‘s be executed, had 
execut(‘d a c(*i‘tain bond on behalf of A. Taylor and Com¬ 
pany, lncoi-poi*at(Ml. as ])rincipal, and in favor of the Cnited 
Slat(‘s of America, which l)ond so nd'eiu'ed to was the 
4 identical writing obligatory hc‘reinbi‘foi-e mentioned 
and stat(‘d: ainl it was r(‘cit(‘d also that the said de¬ 
fendants und(‘rsigning tin' said arti(‘les had a substantial, 
material and bcnieticnal inter(‘st in th(‘ obtaining of the said 
bond; 

And in and by tin* said artich‘s tlu' said defendants, in 
consideration of tin* ])i’*‘mises so r(‘cit(‘d and of oik' dollar 
])aid by the said ])laintiff to each of tin* said deefndants, 
called in the said artich‘s ind(‘mnitors, the said det\‘n<lants 
and each of tlu‘m for hims(‘lf and foi- his h(‘irs, eX(*cutors, 
administrators, sncc(*ssors and assigns, jointly and sever¬ 
ally did covenant and agr(‘(‘ among otln*r things therein 
stipulated and covenanted for and in the said articles ex¬ 
pressed, that they would indemnify tin* said plaintiff, there¬ 
in called the ('’om])any, fi-om and against any and all lia¬ 
bility, loss, costs, damages, attorneys' fees and expenses of 
whatever kind or nature which the said ]:)laintiff might sus¬ 
tain or incur by reason or in consequence of executing any 
such bond or bonds as surety, or which it might sustain or 
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incur in defending or prosecuting* any action] suit or other 
proceeding which miglit be brought in connection therewith, 
or in obtaining or attempting to olhain release!from liability 
under anv such bond or l)oiids. 

And the said ])laintifr in fact says tliat after the things 
hereinbefore stated and set fortli, and during the aforesaid 
period of one year commencing on the said first day of July 
in the year 1920, tlie said A. Taylor and (\)mpany. Incorpo¬ 
rated, did not well and truly ])erform the contract so as 
aforesaid made by and between the said body corporate and 
the United States and did not collect, bale, remove, and pay 
for the waste ])a])er in the said contract mentioned, but so 
to do whollv failed and refused, wherefoi’e the; said A. Tav- 

• ' I 

lor and Uomi)any, lncoi’i)orate(l, became liable to the said 

j 

United States in a iarg(‘ sum of monev as damages, that is 
to say, in a sum exceeding four thousand dollars; 
5 which sum the said A. Tayloi* and Company, Incor¬ 
porated, did not ])ay t(» the said United States, but 
refused and failed to ])ay any ])a]*t thereof, by reason of 
which defaults of the said A. Taylor aud Com])any, Incor¬ 
porated, and by th(‘ force and effect of the writing obliga¬ 
tory hereinbefori‘ stat(‘d and set foi*lh, the i)hMntitf became 
and was liable to the said United States in tile amount ot 
the said damages. | 

Whereupon, thereafter, to-wit, on the ninth jday of July 
in the year 1924, at the District aforesaid, the|said United 
States instituted in the Su])reme Court of the District of 
Columbia an action at law ui)on the said writing obligatory 
against the said A. Taylor and Company, Incorporated, as 
principal in the said bond, and against the i)laintiff herein 
as surety in the said bond, the said action being designated 
upon the records of the said court as Xo. 690$9, At Law, 
in which said action the said United States, alleging the 
said bond and the failure of the said A. Tavlor and Com- 
pany, Incori)orated, to perfoi*m the condition thereof, de¬ 
manded and sought to i*ecover damages from the defendants 
to the said action in the sum of .'(^0,272.47, that sum being 
alleged to be the amount of damages sustained ;by the said 
United States by reason of the aforesaid default;and failure 
of the said A. Taylor & Company, Incoi*porated; 

And thereu])on, thereafter, to-wit, on the seventeenth day 
of Xovember in the year 1925, this plaintiff, being so sued 
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ill the said action, and liavini;- no dctVnsc thereto, but being 
lia])Ie to th(‘ said rnit(‘d States for the dama<res occasioned 
])y the said did'an'lt and non-jxo'fornnuice of the said A. 
Taylor and (’oni])any, Incoi*|)()i'at(‘d, was obliged to ])ay to 
the said TnitcMl Stale's a laricc' sum of money, lo-wit, the 
sum of Four ddionsand Dollars {$4,()()()) as and for the 
damages so occasioiu'd, tlu‘ said sum appearing to be not 
more' than 11 m' amount of such damage's so sustained 
() l)y the' Fnite'd Slate's, and be'ing a sum less than the 
saiel .Fnite'd Slate's wouhl have' re'cove'red hael this 
])laintiff de'fe'Ueh'd'the' saiel ae-lie)n and snffe'ivel a judgment 
to be' re'e'e)Ve'i*e'el against it. 

'Wliei'e'feu'e', fen- the' pur])e)sc e)f se'ttliug the saiel elemand 
of the Fnile'd StfiU's anel ])i-eK*nring the* saiel action to be 
disce)ntinne'el, this })laintil‘f eliel, at the* place* aforesaid and 
on the* elav last nuMilienit'd, pav te) the' Fnite'el States the saiel 
sum of Femr 'rimnsane! I)e»llars (^^4,000) the* saiel sum being 
paiel by re'asem e)f the* liability e»f the' saiel {ilaintiff on ac- 
ce)unt e)f the* writing e)bligale)!-v afore'saiil anel in e)btaining 
the* reh'ase eef the*'saiel plaintiff fi‘e)m sne'h liability, anel be¬ 
ing a le)ss, ce)st and elamage* snstaine*el anel incuri’e'el by the 
said ]daintit'f sehe'ly by i*e'ason anel in e'e)nseepK*nce of its 
exe'cuting the* writing e)bligate)i-y afe)re'saiel. 

Anel the're'Upem anel be'canse* e>f the* fact that this ])laintiff 
hael been siu'el as'afe)i'e*said e)n ae-e-emiit e)f the* elefault of the 
saiel A. Tayle)r anel Fenn])any, 1 ne'e)i-])oi-ate'el, this ])laintiff 
was e)blig(‘el te) anel eliel e'N]>e'nel feu* the* de‘fe*nse* of the said 
actie)n anel by why e)f atte)rne*ys' fee's eni ae*count thereof, 
the sum e>f Thrt'e* iIiiiieli*e'el Deellars {?i^d()0.()()). 

AVhe*re'U|»e)n and whe'i-e'by, anel by the e‘ffee*t of the articles 
of agree'UU'nt he*n*inbe*fe)re me'ntie)ne'el and e)f the covenants 
there'in containt'd as afe)re'saiel, the* saiel ele'fe'iidants became 
liable* te) the' saiel ])laintiff in the* sum e)f Fe)ur Thousanel 
hdire'e* llunelre'el l)e)llars anel be)unel te) ])ay the 

same* te) the* saiel plaintiff; 

Ve't the* saiel ele'fe'iielaiits, althe)ugh e)ften thereunto i*e- 
ejiu'ste'el, have* ne)t paiel, ne)i* has any e)f them ])aid, to the 
saiel ])laintitT the* sai<l sum e)r any part thereof; ‘ 

Anel se) the saiel plaintiff in fact says that the said de- 
fenelants have not k('])t the'ir covenant so as afore- 
7 saiel made by them, but have broken the same, to the 
damage of the ])laintiff in the sum of Four Thou¬ 
sand Three Hundred Dollars ($4,300.00). 
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And the said ])laintitT claims on accoant thereof the sum 
of Four Thousand Three Hundred Dollars (^4,300.00) to¬ 
gether with interest on Four Thousand Dollars ($4,000.00) 
at the rate of six ])er cent ) ])er annum from the afore¬ 
said seventeenth day of November, 1925, and interest on 
Three Hundred Dollars ($3()().()0) at the rate of six per cent 
(6%) per annum fi-om the eighteenth day of 4i^nuary, 1926, 
and the costs of this action. 

I 

SHKRLFY. FAUST & WILSON, 

Attorucijs for Plaintiff. 

Bv CHARLFS F. WILSON. | 


Affulavlf on Behalf of Plaintiff. | 

I 

State of New York, i 

Connfij of Keiv York, ss: \ 

\ 

A. H. (^lark, being tirst dulv sworn according to law on 
oath deposes and says that lie is more than 2!^ years of age 
and resides at Fast Orange, New Jersey, apd is A Vice- 
president of the National Surety (k)mpanv, a corporation 
and the plaintiff in the Declaration to whichi this affidavit 
is attached and in which Harrv (). Uarroll, A. Tavlor and 
Edward (Jark are named as defendants; thatjhe has access 
to the tiles of the said National Sur(‘ty Company and has 
full knowledge of the transaction on which thisi suit is based, 
as set forth in plaintiff's Declaration, and is therefore com¬ 
petent and is duly authorized to make this affidavit on he- 
l.alf of said plaintiff. 

The plaintiff is a cor])oration organized land existing 

under the laws of the State of New York and dulv author- 

«> 

ized among other things to transact tlie business of 
8 executing bonds and othei* instruments in the District 
of Coliimlha and elsewhere; that on lor about the 
30th day of June, 1920, A. Taylor cV: Com])any, Incorporated, 
executed and delivered to C. S. Ridley, an 'officer of the 
United States duly aiithoilzed to acc(‘pt boiids on behalf 
of the United States, a certain bond or writiiig obligatory, 
which at the rcujuest of the said defendants was executed 
by the plaintiff. National Surety Company,'as surety, a 
copy of which is attached hereto and made a part hereof, 
marked ‘‘p]xhil)it A,’^ by which said writing olJigatory the 
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])riiieipal and .surety a ck now lee lire themselves bound to the 
United States in tlie .sum of Six Tliousand Dollars ($6,000) 
subjocttotlieconditionthat the .'‘■aid ol)liii-ation should be void 
if the said A. Taylor & Company, Incor]xorated, should well 
and truly ])erform a e(‘rtain contract with the United States 
of America, dati'd, to-wit, Jun(‘ .*>(), 1020, by which contract 
the said A. Taylor cS: Company, Incorporated, airreed and 
undertook to collect and ])ale the waste ])aper which should 
within the fiscal V(‘ar commenciiii*- on the first dav of Julv, 
1920, accumulate! in certain ]>ul)lic buildin^-s owned and used 
i)y the United States in tht‘ City of 'Washiiiirton, and to pay 
the said Unit(*d States certain s])ecifi(*d sums of money for 
the waste pa])er so collected. 

That simultaneously with tlu' execution of the said bond 
or writiiiJi' obIi<;:utory and for tlu‘ ])ur])ose of inducing; the 
said plaintiff to ex(‘cutc the same as surety, and to assume 
the o]>li<»-ations and liabilitii's tlu'rein ex])ressed, and as con¬ 
sideration in ])art foi* thc' said ])laintiff joinin.ic in sai<l bond 
or wi-itinu' obli<>atoi*y. tlu' said defendants, Harry O. Car- 
roll, A. Tavlor and K<lwai‘d (1ai'k in and bv their written 
aoreimu'nt dated tlu' 20th day of June, 1920, executed under 
their sevei-al hands and seals, a co])y of which is attached 
lien'to and made a ])art hereof, marked “Hxhibit B,'’ cove¬ 
nanted ami airreed ainoui;- otlic'r thinixs that they would in- 
(hunnify tin* said ])laintiff from and aii'ainst any and 
9 all liability, costs, damaiics, attonu'ys' ft‘es, and ex- 
])(mses of what('ver kind or nature which the said 
])laintitf mi,iL::ht sustain or incur by r(*ason of or in conse¬ 
quence of t‘X(‘cutinir any bond oi* bonds as suridy, or which 
it mii^ht sustain in defmidiii”- or pros(‘cutinii; any action or 
other ])roc(‘edin.i;s which miirht be broui;ht in connection 
therewith oi* in olitainini;- or attc*mptini^ to obtain release 
from liabilitv uikUm* anv such bond or bonds, or in com- 
])romisin.i; oi- settling: any claim, suit and judy.ment there¬ 
under, ma<h‘ in i^ood faith under the belief that thev were 
liable therefoi’, whetlu'r liable or not. 

That the said A. Taylor cV: Conqiany, Incorporated, did 
not well and truly ])erform the said contract between the 
said A. Taylor & Company, Incorporated, and the United 
States and did not remove and ])ay for the waste paper 
accordini>- to the terms of said contract, but wholly failed 
and refused so to do and therefore became liable to the 



HARRY 0. CARROLL VS. NATIONAL SURETY CO. 9 

1 

! 

United States in a sum c'xceediiii*- .$4,000.00, ivliicli sum the 
said A. Taylor & Company, Incorporated, failed and re¬ 
fused to i>ay, or any ])art thereof, hy reason of which de¬ 
fault on the part of the said A. Taylor & Company, Incor- 
])orated, and hy the force and effect of the terms of the said 
bond or writing- oblii^atory hereinbefore referred to, the 
plaintiff became and was liable to the United States in an 
amount exceedin**- $4,000.00 as aforesaid. 

Thereafter, to-wit, on the 9th day of July, 1924, the 
United States instituted in the Supreme Court of the Dis¬ 
trict of Columbia, an action at law upon the said bond or 
writing- obligatory against the said A. Taylor, & Company, 
Incorporated, as princi])al in the said bond! and against 
the said plaintiff, Xational Surety (yom])aniy, as surety 
thereon, said action l)eiug designated upon the records of 
said court as Xo. (>9,089 At T^aw, in which said action the 
United Stat(‘s d('mand(‘d and sought to recover from 
10 the defendants to said action the sum! of $5,272.47 
as damages sustained l)v the United States bv reason 
of the aforesaid default of the said A. Taylorl& Company, 
Incorporated. ! 

That thei-eafter, to-wit, on X^ovember 17, 192'5, said plain¬ 
tiff being so sued as a defendant in said actioh and having 
no defense thei'eto, but being liable to the United States for 
the damages occasioned by the said default of the said A. 
Taylor & Company, Incorporated, was obliged to pay and 
did pay to the United States the sum of $4,0(10.00 in com¬ 
promise settlement for the damages so occasioned, said 
sum being less than the United States would have recovered 
had said plaintiff further defended said action and suffered 
a judgment to l)e recovered against it. j 

That in addition to said $4,()()0.00 and becausp of the fact 
that this plaintiff had been sued as aforesaid' on account 
of the default of the said A. Taylor & (.ompany. Incorpo¬ 
rated, the said ])laintiff was obliged to and didl expend for 
the defense of the said action and by way of attorneys’ fees 
on account thereof the sum of .$‘100.00; that noipart of the 
said sum of $4,300.00 or interest thereon has been paid to 
plaintiff and although plaintiff has heretofore requested the 
said defendant, Harry 0. Carroll, to ])ay the said sum, said 
defendant has refused so to do, and that the said defend- 
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ants, Harrv O. Carroll, A. Tavlor and Edward Clark have 
failed so to do and there is now due and owing from the said 
defendants to the said idaintiff. National Surety Company, 
and that therefore the said plaintiff is entitled to recover 
from and of the said defendants, Harrv 0. Carroll, A. Tav- 
lor and Edward Clark, or any of them, the sum of $4,300.00 
with interest on $4,000.00 at per annum from the 17th 
day of November, 10*2”). and interest on $.300.00 at 6% per 
annum from the 18th day of January, 102(), exclusive of all 
set-offs and just ^-rounds of defense. 

i A. M. CLARK. 


11 Subscribed and sworn to Ixd'ore me this 18 day of 

Oct. 1020. 

[notarial si1:al.1 AVM. M. WEAVER, 

Xofartf Puhlic for Abor York ('otn/f /f. Xo. /id, d'r. 

Exnii'.rr “A." 

('oHtracfor's Bom} {Snpp}ws, etc.). 

(When both jirincipal and surety are cor])orations.) 

Know all imm by tlu‘s<‘ prescmts, 'flia.t W(‘, A. Vayloi* & 
Company, a coi-poration (‘xisting uiuhu- tlu‘ laws of the Dis¬ 
trict of (''oliimbia as ])rinci])al, and National Surety Com- 
])any a cor])oi*ation existing under the laws of the State of 
New York, as surety, ar(‘ h(‘ld and bound unto the United 
States of Annu'ica in tlu‘ ])enal sum of Six thousand 
($0,000.00) dollars, to the ])aym(mt of which sum well and 
truly to 1 h‘ made, w(‘ bind ours(0v(‘'>;, and oui* successors, 
jointly and severall\’, tirmly by these presents. 

The condition of this obligation is such. That wh(*reas the 
above-boundeii A. Taylor & (\)m])any has, on the — day of 
June, 19*20. (mtered into a contract with the United States, 
re])resented by S. Itidley, Major, V. S. Army, Super¬ 
intendent of the State, War and Navy De])artment Build¬ 
ings for the ])urchase and removal of waste paper from the 
State, War and Navy Department buildings. 

Now, therefore. If the above-bounden A. Tavlor & Com- 
pany shall and will, in all res])ects, duly and fully observe 
and perform all and singular the covenants, conditions, and 
agreements in and by the said contract agreed and cove¬ 
nanted by said A. Taylor & Company to be observed and 
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porformed according to the true intent and meaning of the 
said contract, and as w(*ll during any period of extension 
of said contract tliat may l)e granted on tli'p part of the 
United States as during the original term of the same, then 
the above obligation shall be void and of noletfect; other- 
wise, to remain in full force and virtue. | 

In witness whereof. The parties hereto have; executed this 
instrument this .30th day of .June, 10*20, the name and corpo¬ 
rate seal of said princi])al l)eing hereto affixed and these 
presents duly signed by its Pr('sid(‘iit, ])ursuaht to a resolu¬ 
tion of its stockholders, ]):issed on the 28th day of June, 
1920, a copy of the record of which is hereto attached; and 
the name aiid corporate seal of said surety jbeing hereto 
affixed and these presents duly signed by its attorney-in- 
fact pursuant to i*esolution of its Board of Directors passed 
on the 22nd day of May, 1912, a coj)}* of tlie record of which 
is on file in the War Department. j 

10.00. 60.00. i 

A. TAYLOH & CO.MPANY, Inc., 

By A. TAYLOR, I 

President, j 

Attest: I 

HARRY I. CARROLL, | 

Srcrvtanf. \ 

12 NATIONAL SURETY COMPANY^ 

Bv W. H. RONSAVILLE, I 

Attordeif-in-fact. 

Witness: ! 

[Attest:]* i 

B. SORKO:\rSKY. 

I 

Exuibit“B'’ i 

F. 10 l()ir-9-l!), j 

i 

Tlrird-partjf Indemnity Agreement for All Kimfs of Bonds. 

I 

National Surety Company. j 

Capital and Surplus over $9,000,000.00. 

i 

Know all men l)y these presents, That whereas, at the 
request of the undersigned, hereinafter referred to as in- 


[♦Erased in copy.] 
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demiiitors, and upon condition tliat tliis instrument 1)0 exe¬ 
cuted, the Xational Surety Com])any, liereinafter referred 
to as the Com])any, a cor})oration of tlie State of Xew York, 
has executed, or procured the execution of, or is about to 
execute or ])rocure the execution of, a l)ond or bonds on be- 
lialf of A. Taylor and (’ompany, Incoi-j)orated of the Dis¬ 
trict of Columbia hereinafter refen*ed to as ])rincipal, and 
in favor of tiie 1 nited States of America co])y or co])ies of 
which may be hereto attached. 

And whereas, tin* indemnitors liave rcMjuested and do 
here])y i'e<[uest the (V)m])any, if tlie said bond be a bail bond 
to be tiled in, or i;-ivt‘n in connection with a suit, action, or 
judicial proceedini;*. to i‘Xecut(‘, oi’ ])rocur(* tiu‘ execution of, 
any other bond or bonds that may l)e a])pru‘(l for hy the 
principal in connection with the sann* chai*’;H‘ or in con¬ 
nection with the same suit, action or proceetline;, whether 
such bond is to be til(Hl in the orie-inal ])roce(‘dinin* or on ap¬ 
peal or wh(‘th(‘r in the sam(‘ or a diffto'ent court and re^'ard- 
less of any chan^’e in the jiarties to said suit, action or 
proctediiii;*. 

And wluuvas, the indemnitoi-s have a substantial, ma¬ 
terial and b(‘nelicial inter(‘st in the ol)tainin,<‘- of the said 
bond or bonds. 

Xow, therefore, in considiu'alion of th(‘ ])remises and the 
sum of One Dollar (^rl.OO) this day paid by the Oom])any 
to each of tlu‘ indemnitoi-s, receipt of which is hereby ac- 
knowledg-ed, the iiubunnitors, and each of them, for them¬ 
selves, tlieir and each of their heirs, executors, administra¬ 
tors, successors ainl assii;ns, jointly and severally, do hereby 
covenant and anree: 


1. To i)ay, or cause to be ])aid, tlu^ premium or ])remiums 
for said bond or bonds in strict accordance with the terms 
of t])e application, a copy of which is, or may be, hereto 
attached as a ])art of this instrument, or of any other agree¬ 
ment made, or that may be made, between the principal 
and the Company or the surety or sureties executing such 
bond or bonds. 

2. To indemnify the Company from and against any and 
all liability, loss, costs, damages, attorney's fees and ex¬ 
penses of whatever kind or nature which the Company 

mav sustain or incur bv reason or in consequence of exe- 

» • 

cutinir anv such bond or bonds as suretv or co-surety or 
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I 

procuring, upon its full iiulomnity, the execution thereof 
as aforesaid, and whicli it mav sustaiii or incur in 
13 making any investigation on account lof any such 
bond or bonds, in defending or })rosechting any ac¬ 
tion, suit or other proceeding which may be brouglit in con¬ 
nection Iherewitli, in obtaining or attem])ting to ol)tain a 
release from liability under any such ])ond of bonds, and, 
if a?iy such bond be a bail bond, in locating, extraditing and 
surrendering the person bailed; and 1o indemnify the Com¬ 
pany to the full amount of liability, loss, cost, damages, at¬ 
torneys’ fees and expenses as aforesaid, regardless of any 
reinsurance that may be carried on such bond bonds, it 
being the object and intent hereof that this inst|rument shall 
prolect, in the name of the Company, any aijid all surety 
or reinsuring companies that may assume; reinsurance 
upon any such bond or Iwnds; and in like manner, to in¬ 
demnify such otlier .'Surety or sureties as the (’ompaiiy has 
pro(’ured or may procure, otherwise than u})op its full in¬ 
demnity, to execute or to join with it in e.yecuting any 
such bond or bonds, it being agreed that this instrument 
shall inure to the beiielit of any such surety!or sureties, 
so as to give it or them a right of action hereunder. 

3. That any prop(‘rty of any kind wliich may have been, 
or may hereafter be, ])ledged as collateral seciM*ity on any 
one or more of such bonds may, at the option of the Com¬ 
pany, be reclaimed as collateral s(‘curity on any or all bonds 
coming witliin the sco])e of this agreement, wliether there¬ 
tofore or thereafter executed aiul whether executed by the 
Company or any other surety or sureties, and|lor the full 
and complete ])(‘rformance in all respects ot tlie cove- 
nan is of the indemnitors under this agreementand in case 
of any ])reach of tin* covenant of the indemnitors, or in case 
the ('ompany sliould deimi it advisable to raisci money for 
the )nir])Ose of meeting any actual or ])rospective claim or 
demand under any such bond or bonds or to pay any ex¬ 
penses incurred or to ])e incui'red in connectioi|i therewith, 
or in case the com])any should be of o])inion that said ])rop- 
erty is likelv to so decline in market value that the secuiit\ 
to the company will be inadeipiate, the com])aiiy shall have 
full power and authority, without notice to the indemnitors 
or any of them, to sell, assign and deli\er said collateral, 
oi’ any ])art thereot, at ])ublic or ])i’ivate sale, ai the option 
of the com])any, its successors or assigns, with the right to 


I 
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he tile jiiircliaser itself at any sn ])uhlic sale, and to use 
all ot the proceeds, oi’ such ])ai*t tlu‘r(‘of as may be neces¬ 
sary, in oi’dci’ to pi’otoct its(‘If and any other surety or sure¬ 
ties e.xecutini'* any sucli bond oi* bonds aii'ainst loss, costs, 
damau’es, attorneys' r(‘es and ex])('nses as aforesaid; and, 
alter dc'diictiiii*’ all I(‘yal and otluu* costs and (‘xpcnises of 
such sale, and all siich loss, costs, damain'es, attorneys' fees 
and expenses as afoi'(‘said, and all premiums due the com¬ 
pany or any sucli surety oi’ sureties for any such bond or 
bonds, shall I’etui-n th(‘ lamiainder of such collateral or the 
proc(*(‘ds of sale, if any. to the person or ])ersons l(\u'ally 
authorized to r(‘c(*iv(‘ th(‘ sanu'; ])i'()vid(*d th(‘ surety shall 
not i>e r(‘S|)()iisil)le for any loss resultiny to the said ])rop- 

ertv from aiiv causi* otlnu* than tlu‘ act or n(‘L!-lect of its of- 

• ♦ 

ticeT‘> or (‘inployc^s. 

4. That th(* suiadv oi* suri‘ti(‘s (‘X(‘cutini;' anv such bond 
or bonds shall havt‘ the* riixht. and such sur(‘tv or sureties 
are hereby authorized, but not i'e<juin‘(^— 

a. If any such bond or bonds \)v yiven in conn(*ction with 
a contract, to consent to anv (‘xttMisions, modifications, 
changes oi- alt(‘i*ations of, oi- additions to, the conti*act and 
the ])lans and s]y(‘ci{ications theiahn refc'rnnl to, and, from 
tim(‘ to tim(‘ make advances or loans to the ])rinci])al for 
the pur])oses of the contract, without tin* necessity of seeiiij^ 
to t!.e application tlnn'eof, it Ixhny luna*]))' ai;rc‘ed that the 
amount of sueh advances or loan< shall b(‘ conclu- 
14 siv(‘ly })i-«‘sunu*d to bt* a loss hereui’der; and to take 
])ossession of tin* work undin* such contract in event 
of any abandonment or foi’feituia* of such contract or of 

anv breach thei'eof or of such bond or bonds, and, at th(‘ 

% 

(‘X])(‘ns(‘ of the indemnitors, to com])letc‘, or to contract foi* 
the "omph^ion of, the sann*, or t<> consent to the re-letting' 
or c''m])letion ther(‘oi‘ by tin* owner: 

h. If any siudi bond or bonds bi‘ filed in, or given in con¬ 
nection with, a suit, action or proce(‘ding' in any court, to 
recognize any attorney oi* attorneys ap])(‘aring' of record 
in s(u*h suit, a(*tion or ])roc(‘(‘ding' foi* any ])arty tluu'eto at 
the dat(‘ of th(‘ execution of said bond or bonds, as the au¬ 
thorized representative of said ])arty or ])arties with lull 
and am])le authority to act for such ])arty or ])arties 
throughout sucli suit, action or procei‘ding and throughout 
anv and all a])peals therein, until the surety or sureties 
shall have been fully dischargeil from liability under said 
bond or bonds; 
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c. To attach hereto copy or copies of said application or 
of s*ich bond or bonds, to till up any blanks left herein, and 
to correct any errors in tillin';’ up any blanks herein, it 
beiuLr hereby ai^reed that such copy or copies, when so at¬ 
tached, and that such insertions and corrections, when so 
made, shall be pnma facie correct; | 

(1. Fi’om time to time to increase or deci’ea.se the penalty 
or penalties of said bond or bonds, to cliaipu'e the obli^’ee or 
obli c^ees therein and to e.xecute, from time to time, anv con- 
tinuances, enlar<;’ements, moditications and reiiewals of anv 
such bond or bonds, or any substitutes therefor, with the 
same- or different conditions, ])rovisions and iobli<>’ees, and 
with the same or lar.<;’er or smaller ])enalties, it; beini;; hereby 
ag-roed tliat this instrument shall, in all its terms, apply to 
and cover any and all such new or chan;j:ed| bonds or re¬ 
newals. I 

e. To take such steps as it oi* they may deem necessary or 
proper to obtain releas(‘ fi’om liability under any such bond 
or bonds, includiiii;’ the i’ii;ht, if said bond be aj bail bond, to 
surronder the person bailed at any time eitlier before or 
after default; ; 

/. To adjust, settle or com])romise any clhim, demand, 
suit or judi>’ment upon any such bond or boiujls, unless the 
indemnitors shall re(piest such sui'cty or sureties to litigate 
such claim or demand, or to defend such suit,| or to ai)peal 
from such judgment, and shall, simultaueou.^ly with such 
reiiuest, de])osit with such surety or sureties collateral 
satisfactory to it or them, sufiicieiit to pay any judgment 
or judgments rendered, or that may be rendejred, with in¬ 
terest, costs, expenses and attorneys' fe(^s. 

5. If any such bond be given in conection| with a con¬ 
tract, to assign, transfer and set over, and thej indemnitors 
do h.ereby assign transfer and set over, to the surety or 
sui’ciies (‘.x(H‘utiiig said bond or bonds, such assignment to 
become elfective as of the date of said bond or bonds, but 
only in the event of any such abandonment, lorteiture or 
breach as aforesaid— 

a. All their right, title and interest in and to all ma¬ 
chinery, ])Iant, tools and materials which are now or may 
hereafter be upon the site of the work embraced in such 
contract, or elsewhere for the purposes thereof, including 
all materials purchased ()r ordei'ed for said con- 
15 tract, whether such materials be completely manu¬ 
factured or not; 
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h. All their rii»'ht, title and inteiv'st in and to aiiv and all 

subcontracts let or which mav he let in connection with such 

* 

contract: 

c. Any and all percentages of the contract ])rice retained 

on account of said contract, and anv and all sums that mav 

• • 

be due udei* said conti’act at the time of such abandonment, 
forfeiture or ))reach, or that thereafter mav become due: 

d. All their rights in, and growing in any manner out of, 
said conti'act or said bond or bonds. 

6. That liability InuHMinder shall extend to and include 
the full amount of anv and all mon(‘V ])aid bv the suretv or 
sureties executing any such bond or bonds in settlement or 
compromise of any claims, suits and jndginents thei*eunder 
in good faith uinhu- the beli(‘f that it oi' th(‘V were* liable 
therefor, whether liable or not, as well as of any and all 
disburs(‘ments on account of costs. attoriU‘ys' f(‘(‘s and (‘X- 
])enses as afor(‘said, which may be made* und(‘r th(‘ b(‘lief 
that such wei’c necessarv, whetlu'r necc‘ssarv or not. 

7. That in the eviuit of ])aym(‘nt, setthmuuit oi* com])i‘o- 
mise of liability, loss, costs, damag(‘s, attonK‘ys' ft‘es, ex- 
pens(*s, claims, (b.unands, suits and judgnuuits as afoivsaid, 
in connection with any such bond or bonds, an it(‘mi7.ed 
statement thereof, sworn to by an ollicer or olhcers of 
the sur(‘ty or sureties making such payment, settlenuuit 
or com])romise, or the voucher, or voucluu’s or other evi- 
(huice of such ])aynu‘nt, setthumuit or compromise', shall 
be ])rima facie', e*vi(h*nc(‘ of tlu' fact and exte'iit of tlu' lia- 

bilitv of the indi'innitors in anv ainl all claims or suits lu're 

• • 

under. 

S. 'fhat in the' event tlu* sure'lv oi* suri'tie's executing anv 

• » • 

such bond or bonds sluudd dc'ein it lU'cessary oi* pro])er, in 
order to comply with tlu* law or with tlu* re*gulations of tlu* 
Insurance l)e'partnn*nt of any State, to set aside as loss 
reserve an amount to cov(*r any judgnu*nt that may have' 
been rend(*r(*d against tlu* pinncit)al. with inti'i'e'st and costs 
or to cov(*r anv unadiuste*d claim or claims uiuK*!* said bond 
or bonds, tlu* indi'ninitors will, inmu*diati'ly upon demand 
and notwithstanding anv fuitlu*r tvroe*e'i*dings that mav have 

* • 4 ' • 

been taken, or that may be* conte'in{)late*d, by the* ])rincipal, 
anel notwithsaneling the ])e*nelency e)f any ap])eal, eleposit 

with saiel sure*tv or sureties an amount of nmnev sufficient 

• • 

to cover such judgment, with interest anel costs, or sue-h 
claim or claims,’ sue-h sums te) be held l)y saiel surety or 
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sureties as collateral se'urity on said bond oy bonds, with 
the right on the part of the surety or sureties! at any time 
to use such sum, or any part thereof, in the! payment of 
such judgment or in the settlement of such claim or claims; 
and the said indemnitors, in tin* event of their failure to 
comply with such demand, hereby authorize aind empower 
any attorney of any court of i*ecoi*d in the Uiiited States, 
or any of its territories or ])ossessions, to a])pear for them 
or anv of tluun in aiiv suit or suits bv the sufetv oi* sure- 
ties executing said bond or bonds and to confess judgment 
against them or anv of tlunn for anv sum oi* sums of monev 
up to the amount of said liond or bonds, with costs and in¬ 
terest and a i-easonable attorneys' fee; such judgment, liow- 

i 

ever. To be satistied uiion the paynuuit of any gnd all such 

sums as may b(‘ found to be due by tin* indemnjtoi-s to such 

suretv or sur(‘ties under tin* tei'ins of this agreement. l)e- 
• * 1 

mand u])on tin* iiuhunnitoi’s shall be sullficien^ if sent by 
registered mail to each indemnitor at the addr(|‘ss given by 
him (H* h(*r to the ('om])any or at his or her ijuidress last 
known to the Company, whether actually received or 
not. I 

10 t). That if the suretv or sur(‘ti(‘s executing anv 

such bond oi' bonds shall bring suit, action or pro¬ 
ceeding to (Uiforci' any of tlu‘ covenants or iagreements 
herein contaim‘(l, the costs, charges and exjxMises, including 

attornevs' and counsel fees incurred bv such sui'etv or 

• • • 

sureties in pi'osecuting such suit, ac'tiou or ])roce(*(ling shall 

be included in any judgnuuit or (l(‘cree that may ))(* rendered 

against the indemnitors tluu'ein. I 

» . 

10. 'ho waiv(‘ and do herebv waive— i 

I 

I 

a. All right to claim any of th(‘ir ])roperty, including 
homestead, as ex(*mpt fi'oin levy, (*xecution oi* sajle, or other 
legal ])roc(*ss, under the laws of any state or states; 

I/, Any (i(‘f(*nse based upon the execution of |this agree¬ 
ment subseciueut to the dat(‘ of any such bond or bonds tlu^ 
indemnitors admitting and covenanting that tlK^ execution 

of anv such bonds or bonds bv the suretv or sureties was 

• • • , 

in ])ursuance of the ])revious re(iu(‘st of the indeirnnitors; 

r. Notice of any breach or breaches of any sueh bond or 
])onds or of anv contract or contracts in connection with 
which such bond or bonds may have been given,ior any act 
or default that may give rise to claim hereunderi; 
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fl. Aliy to ask or ro(|uii-o the surety or sureties 

e.xeeutiu.ii: any such Ixuid or hoiids to r(‘niove or join iu auy 
a])])lieation t'or llu* removal of any ])roceediu.! 4 ' from a 
state court to a federal court; 

c. Xotic(* of th(* acc(‘])tauc(‘ of this obliu'atioii and of exe¬ 
cution of any sucli bond or bonds; 

11. That nothing' her(*in (‘ontaimxl shall lx* considtu’cd or 
constriuxl to waive, abi'idi^i* oi- diminish any riin'ht or rcun- 

edv whicii the sun*tv or sui'(.‘ties (‘Xixuitina anv such bond 

• • « • 

or bonds miiilit havt* if this instrumcuit wen* not executed. 

1:2. That the liabilitv of the* indemnitors luuHuinder shall 
not be alTe(‘t(*d by any alle.ucxl airr(‘(‘nu‘nt or ])romise, writ¬ 
ten, oral or implied, for other indemnity, or for otlun* secu- 

ritv bv eollatiU'al or otherwisi*; nor l)v the r(‘l(*ast‘ of anv 

• • • ♦ 

indcunnitv or securitv that mav havt* been takiui bv, or the 

* • * • 

ndiirn or (‘xchaimv of anv collateral that mav have been 
d(‘}x>sit(‘<I with, th(* sui'(‘ty or sur(‘ti(‘s executinu- any such 
bond <)!• bonds, tin* imhunnitors her(‘bv consiMitimr to anv 
sucli r(*leas(‘, ri^turn oi* (‘Xchanu-(‘: and if anv indemnitor 
siiiiiinu' this a.uiH‘ement is not bound for any reason or is or 
shall Ixx'ome r(*l(‘as(.‘d, this obliiiation shall still be bindiiiii; 
upon each and every other iiKhunnitor, and the liability of 
th(‘ indemnitors iHUXuimhu’ shall continiu‘ so loiiir as the 

lialiilitv of th(‘ suix'tv or sur(‘ties uinhu* such bond oi* bonds 

• • 

shall contimu* and until satisfactory eviihaice of dischari>'i‘ 
OI- release of such liability shall hav(“ Ixxm furnisluxl to th(‘ 
Comjiany. 

IM. 'riiat separate suits may be bi-oui»ht h(.‘ri‘und(*r as 
caus(‘s of action a('cru(‘, and suit may l)e brouirht aii’ainst 
all of tlu* ind(‘mnitoi*s or any oiU‘ or moi'i* of them: and the 
briniiiui;- of suit or suits upon oiu* or niori* causes of action, 
or ai;-ainst ont‘ or more of the indcunnitors, shall not preju- 
di(*e or liar the brinu-ing- of subse({Uent suits a^^ainst all the 

indemnitors, or anv one or more of them on anv other cause 

• • 

or caus(‘s of action, whether ther(‘tofore or thereafter ac- 


cruinir. 

14. 'I'hat th(‘ (’ompany is not obliuattxl to execute any 
su(-h bond oi* bonds or procure* tlu* (.‘Xecution thei'eof either 
U])on its full iiuhnnnity or otherwise: and any attem})t on 
the ])art of tlu* (\)m])any to secure co-suretyship or rein¬ 
surance on any such bond or bonds shall be as aii'ent for 
the indemnitors and such attempt shall not impose upon the 
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Company any separate and independent liability whatso¬ 
ever. 

I 

15. This agreement, being- based npo:n a valuable 
17 consideration, is to be construed according to the 
rules a})plical)le to the construction of obligations 
given by compensated sureties. j 

In testimonv whereof, the indemnitors have ihereunto set 

tlu‘ir hands and atli.xed their seals this .‘>0 dav of June 1920. 

• { 

Signed sealed and delivennl in the ])resence k)f 

A. TAVLOK. i 

A. TAVLOK, I [seal.] 

P. (). Addre^is: -. 

II. I. (b\RR()LL. ‘ 

11. I. (bVRROLL, i IsKAL.] 

P. (). Addi'ess:-. 

HI) (J.ARK. 

KDWARl) (J.ARIv. |skal.] 

(P. S. I. R., Documentary, 25 c(‘nts. Xatl. Sundy (5).) 
(P. S. 1. R., Documcnitary, 25 (HMits. Xatl. ;Surety Co.) 

I 

(). K. I 

F. G. I 


State of Dist. of Col., i 

Count\' of-, .vs: ! 

On this .‘>0 day of Jniu* 1920, before* me pei-.sionally came 
Taylor, Can-oil, Clark, Taylor Carroll, Clark to me known 
and known to me to be tlu* individuals describeel in and who 
(‘Xecntc*d tlu* f<)i-(*going agreement, and they acknowledged 
that thev execin(‘<l the same. I 

|sE.u..l MPLVIX M. erSDORF. 


State of-, I 

Cnimf if of -, ss: \ 

On the — day of-, in the year 19—, befbre me Y)er- 

sonallv canu*-, to me* kne)wn. whe) l)e*ing bv me elulv 

swoi*n, eliel elepose* and sav: that he* resieles ill -; that 

he is the — e)f the* - the* ce)r])e)ration ele.scribeel in and 

which executeel the fore*ge)ing instrument; that he knows 
the seal e)f tlie saiel corpeii-atiein ; that the seal affixed to the 
said instrument is such corporate seal; that it w^is so affixed 

I 
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])y orclei" of the Board of Direetoi-s of the said corporation, 
and that he signed his name to tlie said instrument by like 
order. 


18 


Stati: of 


C()}(nt}f of 
On til is — dav of - 


: 


— 11)—, before me personally came 

-, to me known and known to me to be a member 

of the lirm of-described in and who e.xecuted the fore- 

ii:oini^ ai'‘reement,' and acknowledg-ed that he executed the 
same as and for the act and deed of the said tirm. 


Mothni for Judfor ]Vaiff of Suijiclvut Afjiflarif of 

Defense. 


Filed November 18, 1926. 


* 


♦ 


Xow comes the> plaintiff by its attorneys, Sherley, Faust 
and Wilson, and moves for judii-ment aii'ainst the defend¬ 
ant, Harry (). Carroll, for failure to tile a sutlicient ath- 
davit of defense under the Seventv-third Kule. 

SIIFKLFV*, FAUST & WILSON, 
By C. F. WILSON, 

Affoni(\i/s for Plaintiff. 


To .Milton Strasburiivr, Ks(piire, 

Attornev for defendant, llarrv O. Carroll: 

• • 

Please take notice that tlu‘ above motion will be called 
to the attention of the Justice ])residin.u- in (Jrcuit Court 
No. 2, on Friday December J, 1926, at 10 oVlock A. M. or 
as soon thereafter as counsel mav be heard. 

SIIFKLFV, FAUST & WILSON, 
By C. F. WILSON, 

Attornrifs for Plaintiff. 


19 Amonlcd Plea of Dcfrndant Ilarri/ 0. Carroll. 

Filed December 20, 1926. 
#«***#** 

For plea to the declaration in this cause filed the de¬ 
fendant Harry O. Carroll, by leave of Court first had and 
obtained, says as follows: 
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He admits that a paper writing purporting to be an 
alleged contract was made by A. Taylor, Incorporated, and 
C. S. Ridlev, ])ut denies that said C. S. Ridlev was an offi- 
cer of the United States thereunto duly a^ithorized, as 
alleged. On the contrary, he avers that there was no 
statute or law of the United States expressly! or impliedly 
authorizing said C. S. Ridley to sign, execute or deliver 
such contract on behalf of the United States or otherwise. 
The said contract purported to relate to the purchase and 
removal by said A. Taylor, Incorporated, of,waste pa])er 
accumulated in various executive departments of the Gov¬ 
ernment and to pay for the same to the United States. 

Defendant avers that the sale and removal from tlie 
Executive Departments of the Government of waste pa])er 
accumulated in said Departments was vested in tlie head of 
such Executive Departments by the ex])ress provisions of 
the Act of Uongress of February Ki, 1889, ch. 171,25 St at. L. 
672, (3 Fed. Stats. Ann. Second Edition p. 265)'as amended 
by Act of March 2, 1895, ch. 189, 28 Stat. L. 933, and de¬ 
fendant avers that tlie said alleged contract was not made 
by or pursuant to the orders of the Iieads of th|e res])ective 
Executive Departments to which said contract purported 
to relate, the said C. S. Ridley not being the jiead of any 
Executive De])artment of tlie Government. 

Bv executive order of President Roosevelti the Public 

» ! 

Printer was authorized and empowered to dispose of all 
waste pa])er accumulated in the Government build- 
20 ings, and defendant avers that said C. S.iRidlev was 
not at any time the Public Printer of ithe United 
States. He further avers that any attempted; delegation 
of power by the Public Printer to said V. S. Ridley pur¬ 
porting to authorize said Ridley to sign a contract for the 
United States was without force and eifect, and I was illegal 
and invalid. He avers that the State, War and Navy Build¬ 
ings were by Act of Congress placed under the control of 
a Commission comjiosed of the three Cabinet Officers of said 
Executive Departments, but says that said (^i S. Ridley 
was not a Cabinet Officer, and the said alleged contract 
was not authorized or signed by the said Commission. 

The alleged contract between A. Taylor, Incorjiorated, 
and C. S. Ridley was and is null and void. | 

Said alleged contract recjuired the employn^ent of la¬ 
borers or mechanics but same did not contain a provision 
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that 110 laboroi’ or niechan’K' doin;;- any ])art ot' the work 
eontoniplat(‘(l ])y th(‘ saiiu‘, in th(‘ (*m])loy of the eontraetor, 
slionld h(‘ r(Mjnii'(*d or ]K‘rniitt(‘d to work more than i*iii'lit 
lionrs in any one eahnidai” day n))on sneh work, and did 
not stipniate a ])enalty for oaeli violation of siieli pi‘ovisi(»n 

in said eontraet foi” (‘aeii lahoi’cn* or nuH-hanie for everv 

* 

calendar day in which he should lx* rcMpiired or ])(.‘rmitted 
to lahoi* moi*(‘ than ci.ulit hours ipion said work, as rcxpiiiaxl 
hy tht‘ Act of (’dnLirc‘ss a])t)roV(.‘d dune Id, Idl'd, (*>7 Stat. 
L*. Id7). 

This defendant deni(*s that said (\ S. Ridl(*v was an 
oflicer of tin* Unitixl Stat(‘s aiithorizixl and com])etent to 
acc(‘])t a 1)011(1 on l)(‘lialf of tin* Tnited Statc‘s, as alh*i 4 ”(‘d 
in tin* declaration, and av(*i-s that said allei»-ed bond was 
never h‘iiallv d(‘liv(*r(‘d hv tin* said A. 'favlor and Com- 
])any, Incorpora'ted, to tin* rnit(*d States, or to any otlicer 
leii’ally authoriz(‘d to acc(*])t the same on behalf of the United 
States. 

I)ef(*ndant av(*rs that tln*re was no statute in force 
‘dl authoi'iziiiii' the acc(‘ptanc(‘ of said bond by tin* United 
Statc*s oribv anv olh(*er thereof, and the alleged ac- 
ceptancc* tln*r(*of by said (’. S. Kidley was without authority 
of law and said bond was and is null and void. 

Said all(*p*d contract was unilateral in that jiarai^raph 
Sev(*n tln*reof ]>urportc‘d to u’iN'e the I nited States the rii^lit 
to canci*l said contract at any tiim*, without cause*, but did 
not ])ur])ort to irivc* tin* said A. Taylor and C.'ompany, Incor- 
})oi-at(*d, tin* riiiht of canc(*llation. Said parairrajili S(*ven 
of tin* all(*u(*d contract n*ads as follows, to wit: 

"7. It is furtln*r und(*rstood and a.irreed that the riii:ht is 
reserved by tin* sup(*rint(*nd(*nt of tin* State. War and Xavy 
I)e])artnn*nt Ibiildinus to r(*vok(* this a,i;re(*ment insofar 
as it r(*lat(*s to tin* r(*moval of the waste* ])aper from any 
eun*, or meire*, eir all of the* baliiiii: I'ooms and buildiiii^s listeel 
in ])arairra])h one (1), anel uneler the sui)e*rvisie)n of this 
otlie*e, without pre*.judie*e te) that portion ne)t revoked, if it 
be ne)t all re*vokeel, shoulel tin* Superinte*nele*nt elesire to 
make* seime otlnu' dis])osition of tin* waste ])a])er from any 
one, or more, or all of the said balinin- rooms." 

Defenelant ave*]*s that in December U)*2(), the saiel A. Tay¬ 
lor Company, Jncorporateel, eluly notified the United States 
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that 110 valid contract rclatiiii>: to the pnrcliaseiaiid removal 
of waste ]japer existed between said corporation and the 
I'nited States, and tliat tlie United State's, actiiiii,- by Lieu¬ 
tenant Uol. (’orps of Un^iiKH'rs, United States! Army, C. 0. 
Sherrill, notitie'd the said Uonpiany that the contract had 
been cancelled in accordance with the ])rovisi'ons of para- 
i^raph Seven of said alh'ired contract, <uch cajiicellation to 
take effect on .March 14, 1921. ! 

Defendant further avers that on February 11121, the 
United States, without the consent of said surety or this 
defendant, in writiiii^: ext(‘nded the time of jiayment for 
waste jiaper oi)tained by said A. Taylor Uompany, Incor- 
})orated, under said alle<;ed contract aiut did thereby 
22 varv the t(‘rms of the said allee:ed contract and did 

therebv reru've the said surc'tv from aiiv o])lii‘-ation 

• • • 

under said allei^ed bond. i 

This defendant denies that A. Taylor and Uompany, In- 
cor])orated, became' lial)le to the United Statek in a large 
sum of money, that is to say, in a sum exceeding Four 
Thousand Dollars, as alleged, or in any other suin, by reason 
of any allege'd default of the said A. Taylor and Uom])any, 
Incorporated, as alleged. ■ 

This defendant further deiru's that the plaiutiff became 
and was liable to tlu' United States in the aniount of the 
said damages, as alleged, oi- in any ])art thereof. 

Defendant admits that suit at Law Xo. f)9,()81) was filed 
by the United States against tin* ])laintiff, Tjie Xational 
Surety Uom])any, but deiiii's that said Uompany had no 
defense thereto, as alleged in the (h'claration. lOn the con- 

trarv. defendant avers that tlu' defendant in isaid action 

• 1 

at law had a full and com])lete defense to the alleged cause 
of a.ction set foilli in tlu' (h'claration in said Ccise, said de¬ 
fense consisting of the mattei’s and things herein set forth. 
Defendant denies that th(' ])laintiff was obliged! to pay the 
sum of $4,()()().()() as and for damages all(‘g('d to have been 
occasioned by A. Taylor and Uompany, Incorporated, and 
denies that said sum was less than the said United States 
would have recovered had said ])laintiff. The National 
Surety Uom])any defemh'd the said action, (as it was in 
duty bound to do), as this defendant notified thb said Com¬ 
pany of the matters of defense herein set foi’th, and held 


I 
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liimsclf ivndy to fnrnisli (•()ni])otv iit (‘vidoiivo maintaining’ 
said (UdVnso. 

I)(*tVndaiit d(‘aic‘s that any all(vir(‘d sum |)ai<l to tlio United 
States vas tli(‘ rosult of any lial>ility snstaine<l or incurred 
l)v tile said National Suretv Uonnianv 1)V i-(‘ason and in con- 

• • i • • 

sc(jiu‘nce of its execiitinir the writiiii*- oliliiratory men- 
23 tiom‘d in tlie said d(*claration, and deni(*s tliat this 
(hdendant hecanu* liahl(‘ to the said ])laintit*f in tlie 
sum of .S4,3()().(){), as alleiied. 

He furtluu’ av(*rs that any alh‘!Lred payment madt* hy the 
})laintiff to tlu‘ Unit(‘d States was voluntarily made hy said 
plaintiff, without tin* knowlcdi:‘(‘ or consent of this defend¬ 
ant, and without notlci‘ to him. Il(‘ furtluu* avi*rs that said 
])laintiff did not notify this (hdVndant to did'end said suit, 
and did not afford this dtd'endant an o])portunity to defend 
tlu* sam(‘, and did not notify this defcmdant of the ])endeiicy 
of said action at law. 

He furtlnu- avm’s that S(‘clion S<.*ven of said indemiiitv 
airreennuit ])rovi(U‘s as follows: 

“That in the event of paynumt, settlenumt or com])romise 
of liability, loss, costs, damaires, attorneys* fees, ex])enses, 
claims, (hunand^, suits and judii'nuMits as afort‘sai<l, in con¬ 
nection with any such bond oi* bonds an ittuni/.ed statennuit 

thereof, swoim to bv an oflic^u’ oi* oOiciu’s of tlu* suretv or 

• • 

sui'eties makinii- such j)aym(‘nt, setth^nieiit or compromise, 
oi* the vou(*h(‘r oi* vouchei’s or oth{*r (‘vid(*nce of such ])ay- 
m(‘nt, s(‘ttlem(*nt or coni]’)romise shall !k‘ ])rima facie evi¬ 
dence of tlu‘ fact and t‘Xt(‘nt of tlu* liability of the indemni¬ 
tors in any and all claims oi* suits her(*under." 

Ib* avm-s that an int(‘mized statement of said allei‘’(‘d ])ay- 
m(‘nt or com])romise of liability, in ('onnection with said 
bond, sworn to'by an oflicer of the said plaintiff, has at no 
time* b(H‘n d(‘liv(*red to this d(*f(*ndant, as r(*<iuired by said 
indemnity ae:r(*(*m(*nt, and no voucher or other evidence of 
such alle.ii’ed ])ayment, settlement or com])romise has ever 
been exhibited oi* d(*liv(‘r(*d to him. 

D(*fendant d(*ni(*s that lu* has not k(*])t his alle.i*‘ed cove¬ 
nant, or that he has broken the same, or that the ])laintiff 
has sustained anv alleefed damaire bv reason of anv failure 
of defendant to keep his alleired covenant. 

.MILTOX STRASBUKHKH, 
Attorney for Defendant, Harry 0. Carroll, 
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24 Aweuded and Supplemental Affidavit of Defense, 

i 

District of Columbia, i 

Harry O (^arroll, beiiii;’ first duly sworn, lde])Oses and 
says that he is one of the defendants in the above-entitled 
cause, and that he has a complete defense to tlie alleg'ed 
cause of action set forth in the declaration and affidavit 
lierein, and that his defense is based ui)on the following 
facts, to wit: ! 

He admits that a ]iaper-writin.<»-, ]>urporting-: to bo an al- 
le.i^ed contract was made by A. Taylor, Incorporated, and 
C. S. Ridley, the latter ])urporting;' to act foif the United 
States; but savs that the said (\ S. Ridlev was not an offi- 
cer of the United States thereunto dulv auithorized, as 
alleg-ed. On the contrary, affiant says that there was no 
statute or law of the United States expressly or impliedly 
authoriziiiir the said C. S. Ridley to si.u-n, execute or de¬ 
liver such contract on Ix'half of the United States. Af¬ 
fiant further says that the alk\u'ed contract plurported to 
relate to the i)urchase and removal bv A. Ta'vlor, Incor- 
porated, of wast(*-])a])er accumulated in various Executive 
Departments of the Government, and to pay for the same 
to the United States. | 

Affiant is informed and believes, and therefore savs, 
that the sale and rcuuoval from the Executive Depart¬ 
ments of the (lovernment of waste-])aper accumulated in 
said Departments was vested in the head of such Plxecu- 
tive Departments by the express pi’ovisions of; tin* Act of 

(ingress ai)proved P'ebruarv 1(1, 18Sr); and affiant savs 

• [ % 

that the said all(‘,<»’ed contract was not made by or pur¬ 
suant to the ordei* of the lieads of the res])ective Execu¬ 
tive Departments to which said contract pur))Qrted to re¬ 
late; and turther says that the said C. S. Ridley was not 
the head of any Phxecutive Dejiartment of the Gov- 

25 ernment, nor was said Ridley a (bbiiuk Officer of 

the Ignited States. I 

Affiant further stat(^s that the said allee'ed contract re- 
rpiired the em])loyment of laborers or mechanics, but the 
same did not contain a provision that no laboi'er or me¬ 
chanic doino- any ])art of tlie work contemplated by the 
same, in the employ of the contractor, should lie required 
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or x)ermitte(l to work more than eight hours in any one 
calendar day ii])on such work, and did not stipulate a 
])enalty tor each violation of such provision in said con¬ 
tract for (‘ach laborer or mechanic for every calendar day 
ill which ho should he reciuired or ])ermitted to labor more 
than eight hours upon said work, as required by the Act of 
Congress a|)])n)ved June 19, 1912. 

Afliant denies that said (\ S. Kidley was an officer of the 
United Stat(‘s aiitliori/AHl and comfietent to acce]>t a bond 
on belialf of the Unit(‘d ^States, and says that said alleged 
bond was iu‘ver legallv deliver(‘d bv the said A. Tavlor and 
Company, Incoiq)orated, to the Ignited States, or to any 
officer legally authorized to accej^t the same on behalf of 
the United States. 

Affiant further savs that the said alleged contract con- 
tained a ])rovision wlierebv the United States could at any 
time, without cause, terminate the same, and was uni- 
lat(‘ral and void, lie further savs that the alleged con- 
tract was cancell(*d by Lieutenant Col. Sherrill on, to wit, 
March 14, 1921, and affiant says that said cancellation was 
without notice* to him, and without his knowledge or con- 
S(‘nt. 

Affiant says that on, towit, February 25, 1921, the 
Unit(*d States, without the consent of the surety in said 
all(*ge‘d bond, and without the knowledge of affiant, in writ¬ 
ing (*xt<*nd(‘d the* time foi* payment for waste-paper ob¬ 
tained l)v said A. Taylor Com])any, Incorporated, under 
said alh‘i>'(‘d contract, and did therebv varv the terms of 
the said alleg(‘d contract, and did therebv relieve the said 
surety from any obligation or liability under said 
26 alleged bond. 

Affiant denies that said A. Taylor and Company, 
Tncori)orated, became liable to the United States in a large 
sum of money, that is to say, in a sum exceeding Four 
Thousand Dollars, as alleged, or in anv other sum, bv rea- 
son of any alh‘ged default of the said A. Taylor and Com- 
])any, Incor])oraled, as alleged, and affiant denies that the 
])laintiff became and was liable to the United States in the 
amount of tin* said damages, as alleged, or in any part 
thereof. 

Affiant admits that suit at Law No. 69,089, was filed 
by the United States against the plaintiff, as alleged, but 
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denies that the said plaintiff, The Xationali Surety Com¬ 
pany, had no defense thereto, as alleged. On! the contrary, 
affiant savs that the said defendant in said action at law 
had a full and com])lete defense to the alleged cause of ac¬ 
tion set forth in the declaration in said case. Defendant 
denies that the plaintiff herein was obliged to pay the 
sum of $4,()()().0() as and for damages alleged,to have been 
occasioned by A. Taylor and Com])any, Incoij-])orated, and 
denies that said sum was less than the said Vnited States 

I 

would have recovered had said Xational Sur(^ty Company 
defendant the action. Alhant finHier savs that the said 
defendant in said action, being the })laintitt herein, did 
not notify this defendant to defend said action at law, 
and did not afford affiant an 0])portunity toj defend said 
suit. Affiant has not i)ersonal knowledge of I any moneys 
})aid by the plaintiff h(‘rein to the United States in all(‘ged 
settlement of said suit, but says that any moneys so ])aid 
were voluntai'ily ])aid without notice to this defendant, 
and without his knowledge or consent. He savs that anv 
alleged sum so paid to the United States was not the re¬ 
sult of any liability sustained or incurred by the said Xa¬ 
tional Surety Company by ivason and in coiisiMiUence of 
its executing the writing-obligatory mentioned in 
27 the said declaration, and affiant denies! that he be¬ 
came liable t() the said ])iaintiff in jhe sum of 
$4,d()().00, as alleged, or in any sum wiiateyer. Affiant 
denies that hc' has not kept his alleg(*d cov(Miant, or that 
he has bi-oken the same, or that the plaintiff has sustained 
any alleged damage by reason of any failure ()f aOiant to 
keep said alleged covenant. | 

He further avei's that Section Seven of said indemnity 
agreement ])rovides as follows: | 

I 

‘That in the event of ])ayment, settlement or Comi)i-omise 
of liability, loss, costs, damages, attoiuieys' fees, exjienses, 
claims, demands, suits and judgnumts as aforesaid, in eon- 
11 ti \ itli aii^ icli {11 ^^1 1 <, an itemized statement 

thereof, sworn to by an oHicer or officers of thb suretv or 
sureties making such ])ayment, settl(‘m(‘nt or compromise, 
or the voucher or vouchei's or othei* evidence of such ])ay- 
ment, settlement or compromise, shall be primh facie evi- 
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deuce of the fact and extent of the liability of the indemni¬ 
tors in anv and all claims or suits hereunder.” 

* 

He avers that an itemized statement of said alleged pay¬ 
ment or compromise of liability, in connection with said 
bond, sworn to by an ofbcer of the said plaintiff, has at no 
time been deliver(‘d to tliis defendant, as required by said 
indemnitv auTvement, and no voucher or other evidence of 
such alleged payment, settlement or compromise has ever 
been exhibited or delivered to him. 

HARRY I. CARROLL. 

Subscribed and sworn to before me this 20th day of 
Dec., 1026. 

[notarial skal.I DAVID J. HORXSTLIX, 

Notary Public, D. C. 


2S 


Supreme Court of the District of Columbia. 


Thursday, January 27th, 1027. 

Session resumed pursuant to adjournment: Hr. Justice 
Siddons presiding. 

rpon consideration of tlie motion of the plaintiff filed 
herein by its attorneys of record for judgment under the 
73rd rule, it is ordennl that said motion be, and the same 
is here])v granted as to defendant Harrv O. Carroll. 

AVlierefore it is considered that plaintiff recover herein 
of defendant Harry O. Carroll the sum of Four Thousand 
Three Hundred (ji^4,3()().(K)) Dollars, with interest on Four 
Thousand (:r4,000.tK)) Dollars from the 17th of Xovember, 
1927), and on Thr(‘(‘ Hundred ($300.00) Dollars from the 
18th day of January, 1926, and recover also its costs of 
suit to be taxed by the Clerk, and have execution thereof. 

Fridav, Januarv 28th, 1927. 

Session resumed pursuant to adjournment: ^Ir. Justice 
Siddons, presiding. 


Comes now the defendant, Harrv 0. Carroll, bv his attor- 

• / • 

ney of record, and from the judgment entered herein on 


HARRY 0. Carroll vs. national surety co. 29 

the 27th day of January, 1927 for the plaintiff; against the 
defendant Harry 0. Carroll, notes an appeal iif open Court 
to the Court of Appeals; Whereupon the maNimun of an 
undertaking for costs is lierebv fixed in the Sum of One 
Hundred Dollars, with leave to deposit the siim of Fifty 
Dollars with the Clerk in lieu thereof. 

i 

29 Memorandum. i 

January 31, 1927.—Service of Citation accepted by Sher- 
ley, Faust, Wilson, Attorneys for Appellee. | 

i 

j 

Assignments of Error. ! 

Filed February 2, 1927. i 


The Court erred as follows: I 

(1) In granting plaintiff’s motion for judgment against 
the defendant for want of a sufficient affidavit jof defense. 

(2) In holding that defendant's amended affidavit of de¬ 
fense did not set forth, in ])recise and distinct terms, good 
and sufficient grounds of defense. 

(3) In holding that the defendant was estopped from re¬ 

lying upon the invalidity of the alleged contract, set forth 
in plaintiff’s affidavit. I 

(4) In holding that the terms of the allegedi indemnity 
contract were not in violation of defendant’s Constitutional 

I 

rights, in that said contract deprived defendant of his prop¬ 
erty without due process of law, and deprived the Courts 
of their right to determine defendant’s liability. ' 

(5) In holding that the alleged voluntary payment by 
the plaintiff to the United States under the bond set forth 
in the affidavits was, in the absence of notice to defendant, 
conclusive and not prima facie evidence of defendant’s 

liabilitv. ! 

•> 

(6) In holding that plaintiff was not bound to prove all 
actionable facts set forth in the declaration and affidavit. 

(7) In awarding a judgment against defendant for un¬ 

liquidated damages for breach of contract, without trial by 
jury. i 
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(S) In lioldiiiii’ tliat the <iuesti()n ot' the ])laintitT\s 

30 liahilitv to the United States was eoneliided hv its 

• • 

volnntary payment, and in not holdinj;’ that the 
hnrdini was upon ])laintitT to (‘stahlish hy evidence that said 
])aym(‘nt was niad<‘ in ^ood t'aitli i)y tiu‘ plaintilT and was 
riu'Iitly made. 

(0) In h<*ldin.ir that (hdVndant was ])reelnded from ])rov- 
iiiii- tiiat the payment hy plaintiff was not founded ui)on a 
leiial liahility, and that the amount tlim'eof was n‘asonable. 

(10) In holdinir tliat tin* payment i>y ])laintiff to the 
Unitc'd Statt‘s was eoneliisivt* as to defeiidanUs liahilitv, 
in the ah>(‘ne(* of evidence of leii*al liahilitv on the ])art of 
said ])laintif(‘. 

(11) In holding ])laintit’f's aflidavit to he snflicient in law 
to eiitith* it to jndirm(*nt. 

MILTOX STKASBUHdKH, 

Affonir/f for I)('frndaitf. 

M (" m onnid n m. 

Fehriiary 7, 1!)‘_!7.—iroO de])osit(‘d in li(‘n of l)ond on ap- 
p(‘al. 

J)rsi(ju(itton auf! Ot'firr for Pre jki ratunt of IP'rorA. 

Filed Feh]*narv 0, 1027. 


'flu* dereiidant, liaviiiir p(*rfe(*t(*d an ap])eal lierein to the 
('oni-t of Ap])eals of tin* District of (’olnmhia on Fehruary 
7, 1!>27, hei'ehy i-(‘(jnests tin* ch*rk of tin* Sn])r(*me Uonrt of 
tin* District of (\)lnm])ia to pre])are, at dc*f(*n<Iant's ex- 
])ens(*, a transcri])t of the r(‘coi*d on appeal, includini*; 
thei-ein the followin.ir ])a]')ers and ])i'oceedings, namely: 

(1) Flaintiff's D(*clai’ation Aff. of M(*rit. 

(2) DefeiidanUs Amended Flea and Affidavit of De¬ 
fense*. 

31 (.*’>) IMaiiitiff's .Motion for Jndnm(*nt for Want of 

Snflici(*nt Affidavit of Defense. 

(4) Order (Irantiiiir .Motion and .Vwardintr Jndirment to 
Plaintiff. 

(5) X'otation of Appeal in ()|)en C’onrt and Order Fixing 
Penalty of Undertaking on Ap})eal. 
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I 

(6) Defendant’s Asignment of Error. | 

(7) Notation of Deposit of Fifty Dollars to Cover Costs 
on Appeal to the Court of Appeals. 

(8) Notation of Acceptance of Citation on Appeal. 

(9) This pr-ecipe. i 

MILTON STRASBUKGER, 

Attorney for Appellant. 


Copv of the above accepted this 7th dav of Februarv, 
1927, bv ‘ i ' 

SHERLEY, FAUST & WILSON, 

Attorneys for Appellee. 


32 Supreme Court of the District of Columlha. 

i 

LTnited Stati:s of America, i 

District of Columhia, ss: 

I, Frank E. Cunningham, (’lerk of tlie Supreme Court of 
the District of Columbia, hereby certify tlie foregoing pages 
numbered from 1 to 31, both inclusive, to l)e a true and cor- 



counsel herein filed, co])y of which is made part of this 
transcript, in cause No. 72198 at Law, wherein The Na¬ 
tional Surety Company, a corporation, is PliMntiff and 
Harry 0. Carroll, A. Taylor and Edward (’lark are De¬ 
fendants, as the same remains upon the files and of record 
in said Court. I 


In testimony whereof, I hereunto subscidbe niv name and 
affix the seal of said Court, at the C’ity of Washington, in 

said District, this 16th dav of Mav, 1927. I 

) 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. (TNNTNGHAM, 

i Clerk. 

Endorsed on cover: District of (^olumbia Supreme Court. 
No. 4601. Harry 0. Carroll, appellant, vs. The National 
Surety Company, a corporation, (’ourt of Ap]1eals, Dis¬ 
trict of Columbia. Filed May 19, 1927. Henry Hodges, 
clerk. ; 
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IN THE 


Court of Appeals, District of Columbia 


Harry I. Carroll, ^ 

Appellant, 
vs. 

The National Surety Company, 

Appellee, j 


VNo. 4601.! 


BRIEF ON BEHALF OF APPELLANT. 


Statement of Facts. 

I 

This is an appeal from a final judgment in favor of 
the National Surety Company, (plaintiff below) for the 
sum of $4,300.00 with interest, because of appellant’s 
want of a sufficient affidavit of defense. i 


Affidavit of Plaintiff. 

I 

I 


I 

The plaintiff’s affidavit contains the following aver¬ 
ments : i 
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(a) Plaintiff is a New York corporation authorized 
to transact the business of executing bonds. 

(b) On June 30,1920, A. Taylor and Company, a cor¬ 
poration, executed and delivered to C. S. Ridley, an of¬ 
ficer of the United States duly authorized to accept 
bonds on behalf of the United States, a certain bond, 
which was'executed by the plaintiff as surety. 

(c) A copy of said bond is attached to the affidavit. 

(d) The principal and surety acknowledged them¬ 
selves bound to the United States in the sum of 
$ 6 , 000 . 00 . 

(e) Said bond should be void if the said A. Taylor 
Company, Inc., should well and truly perform a certain 
contract with the United States, dated June 30, 1920. 

(f) By said contract, A. Taylor Company, Inc., 
agreed to collect and bale the waste paper which should 
within the fiscal year commencing July 1,1920, accumu¬ 
late in the bailing rooms of certain public buildings, 
and to pay the United States certain specified sums of 
money for the waste paper so collected. 

(g) The defendant, Harry I. Carroll, and certain 
other defendants, by their instrument under seal, dated 
June 30, 1920, covenanted that they would indemnify 
the said plaintiff f rom and against any and all liability, 
costs, damages, attorney's fees, etc., which the plain¬ 
tiff might sustain or incur in consequence of executing 
the aforesaid bond to the United States, or which it 
might sustain in defending any action which might be 
brought therewith, or in obtaining or attempting to ob¬ 
tain a release from liability under such bond, or in 
compromising or settling any claim, suit and judgment 
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I 


thereunder, made in good faith with the belief that it 
was liable, whether liable or not. i 

(h) A. Taylor Company, Inc., did not well and truly 
perform the said contract with the United States and 
did not remove and pay for the waste paper according 
to the terms of said contract, and therefore! became 
liable to the United States in a sum exceeding $4,000.00. 

i 

(i) By reason of said default on the part of A. Tay¬ 
lor Company, Inc., the plaintiff became and was liable 
to the United States in an amount exceeding $4,000.00. 

(j) On July 9, 1924, the United States instituted in 
the Supreme Court of the District of Columbia an ac¬ 
tion at law upon the said bond against A. Taylor Com¬ 
pany, Inc., as principal, and against the National 
Surety Company, as surety, in which action the; United 
States sought to recover the sum of $5,272.47, as dam¬ 
ages sustained by the United States by reason of the 
aforesaid default of A. Taylor Company, Inc. | 

(k) The plaintiff. National Surety Company, having 
no defense to said action, but being liable to the;United 
States for the damages occasioned by the default of 
A. Taylor Company, Inc., was obliged to pay and did 
pay to the United States the sum of $4,000.00 in com¬ 
promise settlement for the damages so occasioned. 

(l) That said sum was less than the United i States 
would have recovered had the Surety Company de¬ 
fended said action. 

(Note.—It will be observed that the aflSidavit’ of the 
plaintiff does not aver that the defendant, Carroll, had 
any notice or knowledge of the suit filed by the United 
States Government against the National Surety Com- 

i 

i 

i 
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pany, or that he had any notice or knowledge that 
the Surety Company intended to pay the sum of 
$4,000.00 in compromise of said suit. [See Sec. 4f of 
Contract] 

It will be further observed that the affidavit does not 
set forth specifically the basis of the claim of the United 
states,—the averment being that A. Taylor Company, 
Inc., did not perform its contract with the United States 
and did not remove and pay for the waste paper accord¬ 
ing to the terms of said contract. It is not averred 
that A. Taylor Company, Inc., did in fact remove any 
waste paper, or that the contract with the United 
States was performed in whole or in part by A. Taylor 
Company, Inc., or that A. Taylor and Company re¬ 
ceived anv benefits from said contract. On the con- 
trary the allegation is that A. Taylor Company, Inc., 
did not remove and pay for the waste paper. So that 
the cause of action on the part of the United States 
teas for the breach of an executory contract.) 


Terms of the Indemnity Contract, Annexed to the 

Affidavit of Merit. 

The indemnitors covenant as follows: 

(2) To indemnify the Company from any and all lia¬ 
bility which the Company may sustain in consequence 
of executing the bond, and in defending or prosecuting 
any suit, * * * in obtaining a release from liability 

under the bond. 
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(4f) THE SURETY SHALL HAVE THE RIGHT 
TO ADJUST, SETTLE OR COMPROMISE ANY 
CLAIM, DEMAND, SUIT, OR JUDGMENT UPON 
SUCH BOND, UNLESS THE INDEMNITORS 
SHALL REQUEST THE SURETY TO LITIGATE 
SUCH CLAIM OR DEMAND, OR TO DEFEND 
SUCH SUIT, AND SHALL SIMULTANEOUSLY 
WITH SUCH REQUEST, DEPOSIT WITH THE 
SURETY COLLATERAL SATISFACTORY TO IT, 
SUFFICIENT TO PAY ANY JUDGMENT; THAT 
MAY BE RENDERED, WITH INTEREST, EX- 
PENSES AND ATTORNEY’S FEES. 

(6) ‘‘That liability hereunder shall extend to and in¬ 
clude the full amount of any and all money paid by the 
Surety * * * in settlement or compromise of any 
claims, suits and judgments thereunder in good faith 
under the belief that it or they were liable therefore, 
whether liable or not, as well as of any and all disburse¬ 
ments on account of costs, attorneys’ fees and expenses 
as aforesaid, which may be made under the belief that 
such were necessary, whether necessary or not. i ’ 

(7) In the event of payment or compromise! of lia¬ 

bility in connection with said bond, an itemized state- 
ment thereof, sworn to by an officer of the Surety, or 
the voucher or other evidence of such pa3nment or com¬ 
promise, shall be prbna facie evidence of the fact and 
extent of the liability of the indemnitors in all suits 
hereunder. i 


(Note —It will be observed that there is no covenant 
on the part of the indemnitor to waive notice bf the 
institution of suit against the Surety Company, i 
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On the contrary, there is provision for the protection 
of the indemnitor in the event of suit against the Surety 
Company, in that the indemnitor, under (4f) may fur¬ 
nish collateral to the Surety Company and thereby 
cause the company to defend such suit. The indem¬ 
nitor is therefore entitled to notice of suit, for other¬ 
wise lie would have no opportunity to request the 
Surety to litigate and no opportunity to furnish col¬ 
lateral. 

THIS SECTION, BY STRONG IMPLICATION, 
REQUIRES THE SURETY TO GIVE THE IN¬ 
DEMNITOR NOTICE OF SUIT.) 


Affidavit of Defense. 

The defendant, Harry I. Carroll, says: 

(b) He denies that said C. S. Ridley was an officer 
of the United States authorized and competent to ac¬ 
cept a bond on behalf of the United States, and says 
that the said alleged bond was never legallv delivered 
by the said A. Taylor Company, Inc., to the United 
States, or to any officer legally authorized to accept 
the same on behalf of the United States. 

(e) That the said C. S. Ridley was not an officer 
of the United States authorized to execute the alleged 
contract. On the contrary’, there was no statute or 
law of the United States expressly or impliedly author¬ 
izing the said C. S. Ridley to sign, execute or deliver 
such contract on behalf of the United States. 

The alleged contract purported to relate to the pur¬ 
chase and: removal by A. Taylor Company, Inc., of 
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waste-paper accumulated in various Executive De¬ 
partments of the Government. 

i 

The sale and removal from the Executive; Depart- 

I 

ments of the Government of waste-paper accumulated 
in said Departments was vested in the head of such 
Executive Departments by the express provisions of 
the Act of Congress approved February 18, 1889; and 
aiSiant says that the said alleged contract was hot made 
by or pursuant to the order of the heads of the re¬ 
spective Executive Departments to which shid con¬ 
tract purported to relate; and further says that the 
said C. S. Ridley w’as not the head of any Executive 
Department of the Government. 

i 

Affiant says that the said alleged contract required 
the employment of laborers and mechanics, but the 
same did not contain a provision that no laborer or 
mechanic doing any part of the work contemplated by 
the same, in the employ of the contractor, should be 
required or permitted to work more than eight hours 
in any one calendar day upon such work, and ‘did not 
stipulate a penalty for each violation of such pro¬ 
vision in said contract for each laborer or mechanic 
for every calendar day in which he should be required 
or permitted to labor more than eight hours upon said 
work, as required by the Act of Congress approved 
June 19, 1912. (37 Stat. L. 137.) 

i 

Affiant further says that the said alleged contract 
contained a provision whereby the United States could 
at any time, vdthout cause, terminate the same, and 
was unilaterial and void. Section Seven of alleged 
contract is as follows: 


I 
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“7. It is further under understood and agreed 
that the right is reserved by the Superintend¬ 
ent of the State, War and Navy Department 
Buildings to revoke this agreement insofar as it 
relates to the removal of the waste paper from any 
one, or more, or all of the haling rooms and build¬ 
ings listed in paragraph one (1), and under the 
supervision of this office, without prejudice to that 
portion not revoked, if it be not all revoked, should 
the Superintendent desire to make some other dis¬ 
position of the waste paper from any one, or more, 
or all of the said baling rooms. 

He further says that the said alleged contract was 
cancelled by Lieutenant Col. Sherrill on, to wit, March 
14, 1921, and affiant says that said cancellation was 
without notice to him, and without his knowledge or 
consent. 

(i) Affiant denies that said A. Taylor Company, 
Inc., became liable to the United States in a large sum 
of money, that is to say, in a sum exceeding Four 
Thousand Dollars, or in any other sum, by reason of 
any alleged default of the said A. Taylor Company, 
Inc., as alleged, and affiant denies that the plaintiff 
became and was liable to the United States in the 
amount of the said damages, as alleged, or any part 
thereof. 

(k) Affiant admits that suit at Law No. 69,089, was 
filed by the United States against the plaintiff, as 
alleged, but denies that appellee, The National Surety 
Company, had no defense thereto, as alleged. On the 
contrarv, affiant savs that the said defendant in said 
action at law had a full and complete defense to the 
alleged cause of action set forth in the declaration in 
said case. 
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(l) Defendant denies that the plaintiff herein, The 
National Surety Company, was obliged to pay the 
sum of $4,000.00 as and for damages alleged to have 
been occasioned by A. Taylor Company, Inc., and 
denies that said sum was less than the said United 
States would have recovered had said National Surety 
Company defended the action. 

(m) AFFIANT FURTHER SAYS THAT THE 
SAID DEFENDANT IN SAID ACTION, THE NA¬ 
TIONAL SURETY COMPANY DID NOT NOTIFY 
THIS DEFENDANT TO DEFEND SAID ACTION 
AT LAW, AND DID NOT AFFORD AFFIANT AN 

OPPORTUNITY TO DEFEND SAID SUIT.! 

1 

(n) Affiant has no personal knowledge of any 

moneys paid by the plaintiff herein to the United States 
in alleged settlement of said suit, but says that any 
moneys so paid were voluntarily paid without notice 
to this defendant, and without his knowledge; or con¬ 
sent. He says that any alleged sum so paid to the 
United States was not the result of any liability sus¬ 
tained or incurred by the said National Surety Com¬ 
pany by reason and in consequence of its executing 
the writing-obligatory mentioned in the declaration, 
and affiant denies that he became liable to the said 
plaintiff in the sum of $4,300.00, as alleged, or in any 
sum whatever. I 

I 

(o) Affiant denies that he has not kept his ! alleged 
covenant, or that he has broken the same, or that the 
plaintiff has sustained any alleged damage by reason 
of any failure of affiant to keep said alleged covenant. 
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Assignments of Error. 

Appellant has assigned eleven errors. (R. pp. 29 
and 30.) They will be discussed under the following 
heads: 

(1) Plaintiff in its affidavit has not set forth a com¬ 
plete cause of action. 

(2) Effect of voluntarv settlement bv Suretv Com- 
pany, without notice to appellant. 

(3) Invalidity of alleged government contract. 

(a) The Superintendent of the State, War and 
Navy buildings had no express or implied author¬ 
ity to sign, execute or deliver the alleged contract 
or to accept said bond. 

(b) Lack of consideration and mutality. 

(c) Failure to incorporate provisions of eight- 
hour la%v. 

(d) Appellant is not estopped to show invalid¬ 
ity of the alleged government contract. 

(4) Government sustained no damage from non¬ 
performance of said contract. 

(5) Payment by Surety Company is not conclusive 
of appellant’s liability. Such construction would be 
contrary to public policy. 


ARGUMENT AND AUTHORITIES. 

I. 

Plaintiff in its affidavit has not set forth a complete 


cause of action. 


As heretofore stated, under Section 4f of the indem¬ 
nity contract, the indemnitor had the right to litigate 
the alleged claim of the United States, and this right 
was not afforded him. : 

t 

i 

The Surety Company’s right to adjust, settle or com¬ 
promise the claim, did not arise until notice was given 
to the indemintor. This was a condition precedent. In 
the absence of such notice, the settlement yras not 
binding upon the indemnitor, and no cause of action 
could arise against him. j 


^‘The rule of strictissimi juris applies,! that is, 
that the indemnitor is entitled to have his under¬ 
taking * * • strictly construed, and that it can¬ 
not be extended by construction or implication 
beyond the terms of the contract, especially where 
the contract was prepared by the indemnitee. ’ ’ 


31 C. J. 427 citing notes, 53 and 54. 

National Suretv Co. v. Roth, 208 Mo. 
232 S. W. 737. 

37 L. R. A. (N. S.) 873. 


A. 277, 


^^In order that an indemnitee may be entitled to 
recover upon the indemnity contract, he must fully 
perform all conditions which by the terms of the 
contract are conditions precedent to any liability 
on the part of the indemnitor. ’ ’ I 

31 C. J. page 442. 


‘ ‘ In order that the indemnitee may maintain an 
action against the indemnitor, the latter’s liability 
must have accrued, notice to him must have been 
given, where required, and other conditions pre¬ 
cedent, required by the contract, must have been 




performed by the indemnitee/^ 

31 C. J. page 458. 

Borgfeldt v. O^Neill, 77 N. Y. S. 1097. 

The plaintiff failed to comply with a condition pre¬ 
cedent—namely, the giving of notice; hence the indem¬ 
nitor was relieved of liabilitv. 

See National Surety Co. v. Long, 125 Fed. 887. 

Riddlesburger v. Ins. Co., 7 'Wall. 386. 

II. 

Effect of Voluntary Settlement by Surety Company, 
Without Notice to Appellant. 

It will be observed from the pleadings that the 
Surety Company makes no allegation that it notified 
Carroll of the suit instituted by the United States, nor 
is there anv alleijation that Carroll had anv knowledge 
or notice of said suit. In his affidavit of defense. Car- 
roll avers that he had no knowledge or notice of the 
pendency thereof. 

It will be further observed that the Surety Company 
made no defense to the suit. Xo judgment was entered 
therein. The settlement or compromis made by the 
Surety Company was nothing more than a voluntary 
pajment. 

(a) It is well established that it is ^^only ivhen the 
indemnitor has been notified and has had an oppor¬ 
tunity to defend an action against the indemnitee that 
he will be concluded by the judgment against the in¬ 
demnitee as' to all questions determined therein which 
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are material to a recovery against him by the indem¬ 
nitee.’’ I 

14 R. C. L. Sec. 21, page 61, citing numerous cases 
in Note 20. 


Cited with approval in 


Ireland v. Linn County Bank, 2 A. L. R. 186. 

See also, Washington Gas Co. v. D. C., 161 U. S. 
316; 40 Law Ed. 719. 

' I 

I 

(b) When Indemnitor Not Notified of Action: 

1 

Where the indemnitor is not notified of the action 
against the indemnitee and given an opportunity to de¬ 
fend, the judgment therein against the indemliitee is, 
as a general rule, not conclusive upon the indemiiiitor in 
a subsequent action against him for indemnity. ‘ 

1 

31 C. J. 463, Sec. 62 and cases cited in Note; 55. 

B. Roth Tool Co. V. New Amsterdam Casualty Co., 
161 Fed. 709. I 

I 

! 

i 

Under the general law of indemnity, the omission 
to give notice simply changes the burden of proof and 
imposes upon the Surety Company the necessity of 
litigating all of the actionable facts. (31 C. J. p. 453, 
Sec. 53.) ! 

j 

\ 

But under the terms of the indemnity contract |in this 
case, the indemnitor was entitled to notice before set¬ 
tlement, and in the absence of such notice the Surety 
Company has no cause of action against the indem¬ 
nitor. I 
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Burden on Surety Company 

The pa\Tnent by the Surety Company having been 
voluntarily made, it had the burden of proving that a 
legal liability on its part existed, and that the amount 
paid was reasonable, 

“A party paying assumes the rish of being able to 
prove the facts upon which his liability depends as well 
as the reasonableness of the aynount which he pays/^ 

Dunn V. Uvalde, 175 N. Y. 214. 

White v. Md. Casualty Co., 139 X. Y. App. Div. 185. 

Kansas Railway Co. v. Southern Railway Xews 
Co., 151 Mo. 373; 45 L. R. A. 380. 

Lissner v. Hayes, 173 X. Y. S. 491. 

Orth V. Consumers Gas Co., 280 Pa. 119. 

“The judgment in the action brought by Knight 
against the plaintiff was not binding on the defendant 
in the absence of a notice to come in and defend. Xo 
such notice having been given, it stood merely as a pay¬ 
ment ; and to make it material the plaintiff had to 
prove that it was rightly made.*^ 

Bussell Trimmer Co. v. Coburn, 188 Mass. 254, at 
256; 69 L. R. A. 821. 

31 C. J. 463. 

The indemnitor will be discharged from liability if 
the indemnitee, when sued, fails to set up a defense 
which would probably have been successful. 

31 a J. 444 Note 49. 
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Indemnitor Entitled to Defend. 

\ 

‘^The bond of indemnity in this case stipulated 
that Thomas Robb, the plaintitf in error, should 
save and keep harmless the Security Trust Com¬ 
pany from and against all loss and damage, etc., 
which the Company shall or may at any time sus¬ 
tain, incur or be put to by reason or in consequence 
of its having become surety in the replevin bond 
already mentioned, or in or about defending any 
action, suit or other proceeding which may be com¬ 
menced or prosecuted against the said Company 
upon its said bond. 

^‘The well settled interpretation of such under¬ 
taking is that the liability of the indemnitor is not 
fixed, except by definitive judgment against him on 
the replevin bond referred to. In any suit, the 
indemnitee must, under the contract of indemnity, 
either in good faith defend himself, or vduch the 
indemnitor to defend the suit at his (the indemni¬ 
tor’s) own costs and charges, rendering such as¬ 
sistance as may be called upon by the indemnitor 
to render in facilitating and furthering such de¬ 
fense. I 

i 

‘‘Whether the indemnitee be bound to notify the 
indemnitor, or not, it is not necessary here to de¬ 
cide, but where, as in this case, the indemnitor has 
been vouched to defend the suit, we consider the 
law to be that full and ample scope to make such 
defense should be afforded to the indemnitor by 
the indemnitee, including all necessary assistance 
in promoting and facilitating the review in the ap¬ 
pellate court of an adverse judgment in a court of 
first instance. That is, the indemnitor is entitled, 
under the circumstances, to all the rights lof de¬ 
fense to such suit, including the right of review, 
which belong to the indemnitee as the rule to be 
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thereto.” Robb v. Security Trust Co., 121 Fed. 
460-464. 

To the same effect, see 

Stark V. Fuller, 42 Pa. St. 320. 

American Surety Co. v. Ballman, 104 Fed. 634, 
115 Fed. 292.' 

‘‘In order to bind the indemnitor to a judgment 
rendered against the indemnitee, the covenantor 
must be tendered a full, fair and previous oppor¬ 
tunity to meet the controversy. * * * He should 
be allowed all the means of defense open to him 
had he been made a party.” 

Freem Judg. 4th Ed. Sec. 181. 

m. 

Invalidity of Alleged Government Contract. 

In the declaration it is averred that on June 30th, 
1920, A. Taylor Company, Inc., entered into a certain 
contract with the United States, executed by and on 
behalf of the United States by one C. S. Ridley, an 
officer of the said United States, thereunto duly author¬ 
ized, whereby A. Taylor Company, Inc., agreed to col¬ 
lect and bale the waste paper which should within the 
year commencing July 1, 1920, accumulate in certain 
public buildings used by the government, and to re¬ 
move the said waste paper and to pay to said United 
States for same. (R. p. 2.) 

The plaintiff’s affidavit avers that on June 30, 1920, 
A. Taylor Company, Inc., executed and delivered to 
C. S. Ridley, an officer of the United States duly author¬ 
ized to accept bonds 07i behalf of the United States, a 
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certain bond subject to the condition that the same 
should be void if said A. Taylor Company, Inc., should 
well and truly perform said contract. (R. p. 8.) 

The contractor’s bond sets forth that AI Taylor 
Company, Inc., entered into a contract with thje United 
States, “represented by C. S. Ridley, Majpr, U. S. 
Army, Superintendent of the State, War and Navy 
Department Buildings for the purchase and removal 
of waste paper from the State, War and Navy! Depart¬ 
ment Buildings.” (R. p. 10.) I 

Defendant’s affidavit avers that C. S. Ridley was 
not an officer of the United States thereunto duly 
authorized, as alleged. (R. p. 25.) 

Affiant says that there was no statute or law of the 
United States expressly or impliedly authorising the 
said C. S. Ridley to sign, execute or deliver such con¬ 
tract on behalf of the United States.'^ (R. p. 2|5.) 

“Affiant denies that said C. S. Ridley was an officer 
of the United States authorized and competeiit to ac¬ 
cept a bond on behalf of the United States, and says 
that said alleged bond was never legally delivered by 
the said A. Taylor and Company, Inc., to thei United 
States, or to any officer legally authorized t0 accept 
the same on behalf of the United States.” (Ri p. 26.) 

(a) “Contracts for the government must be entered 
into through the instrumentality of the proper officer 
or department to which the power to control in the 
particular case is confided.” 39 Cyc. 733. 

I 

“The executive officers of the government Have no 
povrer to bind it by contract, unless there be statutes 
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expressly or by clear implication authorizing them to 
do so.’’ 

Chase v. U. S., 44 Fed. 732. 

U. S. V. Doullut, 213 Fed. 729. 

No contract or purchase on behalf of the United 
States shall be made, unless the same is authorized by 
law or is under an appropriation adequate to its fulfill¬ 
ment. 


R. S. U. S. 3732. 

Construed in Hooe v. U. S., 218 U. S. 322, 334, 54 L. 
Ed. 1055. 

The law creating the office of Superintendent of the 
State, War and Navy buildings, and the powers con¬ 
ferred upon such officer, are found in the Appropria¬ 
tion Act of March 3,1883, chapter 128; 22 Stat. L. 553, 
8 Fed. Stat* Ann. (2nd Ed.) page 1078, as follows: 

“The President is hereby authorized and di- 
rected to designate from the Engineer Corps of 
the Army or the Navy, an officer well qualified for 
the purpose, who shall be detailed to act as super¬ 
intendent of the completed portions of the State, 
War and Navy Department building, under direc¬ 
tion of Secretaries of State, War and Navy, who 
are hereby constituted a commission for the pur¬ 
pose of the care and supervision of said building, 
as hereinafter specified. Said officer shall have 
charge of said building, and all the engines, ma¬ 
chinery, steam and water supply, heating, lighting, 
and ventilating apparatus, elevators, and all other 
fixtures in said building, and all necessary repairs 
and alterations thereof, as well as the direction 
and control of such force of engineers, watchmen. 



laborers, and others engaged about the building or 
the apparatus under his supervision; of the clean¬ 
ing of the corridors and water closets; of the ap¬ 
proaches, sidewalks, lawns, court-yards, and areas 
of the building, and of all rooms in the sub-base¬ 
ment which contain the boilers and other ma¬ 
chinery, or so much of said rooms as may be indis¬ 
pensable to the proper performance of his duties 
as herein provided. ^ ^ 

The only statute dealing with the subject of waste- 
paper is the Act ‘^to authorize and provide'; for the 
disposition of useless papers in the Executive jDepart- 
ments,’’ passed February 16, 1889, 25 Stat.iL. 672, 
(3 Fed. Stats. 261 and 262.) j 


(b) Lack of mutuality. j 

The alleged contract is void because the tight is 
reserved by the Superintendent to revoke the agree- 
ment in whole or in part'\ Section 7 of Contract (E. 
P. 27.) I 

Willard v. U. S., 262 U. S. 489, at page 493| (67 L. 
Ed. 1086.) “There is nothing in the w’riting’. which 
required the Government to take, or limited its djemand, 
to any ascertainable quantity. It must be held thaty 
for lack of mutuality, the contract xvas not enforce¬ 
able.*^ I 

I 

“Mutuality of obligation is an essential elenient of 
every enforceable agreement. 13 C. J. 331 and note 
18, quoted with approval in Nebraska Gas Co. v. Strom- 
burg, 2 F (2nd) 522. 

i 

“Where one party reserves an absolute right to 
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cancel or terminate the contract at any time mutuality 
is absent.’’ 

1 Williston on Contracts, Sec. 105, p. 222. 

13 G. J. p. 337. Sec. 188, Note 67. 

6 Ruling Case Law 688. 

Ellis V. Dodge, 237 Fed. 860. 

Pocatello V. Fidelity and Deposit Co., 267 Fed. 181. 
Nicolls V. Wetmore, 174 Iowa 132,156 N. W. 319. 

Mfg. Corp. V. Renner, 214 App. Div. (N. Y.) 606, 
212 N. Y. S. 710. 

Golden Cycle Co. v. Rapid Coal Co., 188 Fed. 179, 
182. 

Payment by the Surety Company Is Not Conclusive 

of Appellant’s Liability. 

It was contended in the lower Court that the terms 
of the indemnity contract (Sec. 6) preclude the appel¬ 
lant from making any defense to the plaintiff’s alleged 
cause of action. 

It will be observed that Sec. 7 of the indemnity con- 

•t 

tract (R. p: 16) provides that payment by the Surety 
Company should be prima facie evidence only of the 
fact and extent of indemnitor’s liability. 

Had the indemnity agreement provided that such 
pajunent should be conclusive evidence of liability, it 
would have been contrary to public policy and void. 

Fidelity and Dep. Co. v. Nordmarken, 155 N. W. 
669, 32 N. D. 19. 

Fidelity Co. v. Eckdiff, 63 Minn. 170, 65 N. W. 351; 
30 L. R. A. 586. 
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Guaranty Co. of N. A. v. Charles, 75 S. E. 387, 
Ann. Cas. 1916, B. 687. ! 

Thompson v. Fidelity Co., 63 S. C. 290; ^1 S. E. 

464. I 

Fidelity Co. v. Harrison, 274 S. W. 1002. I 
Fidelity Co. v. Baker, 206 S. W. 314. i 

Brown v. Fidelity Co., 254 Fed. 560, citing many 
cases. 

Fidelity Co. v. Eckdiff, 63 Minn. 170; 30 L. R* A. 586, 
was an action brought to recover money allegedjto have 
been paid to defendant’s employer upon a bond by 
which the plaintiff obligated itself to make good and 
reimburse to the employer such pecuniary loss as it 
might sustain by reason of the defendant as its! receiv¬ 
ing agent. The defendant agreed to indemnify the 
company against any loss, damages, or expense^ which 
it might sustain or become liable for in consequence of 
executing the bond. Defendant further agreed 
admit the voucher or other proper evidence of such 
payment by plaintiff as conclusive evidence against 
himself as to the fact and extent of his liability to the 
plaintiff,'^ The plaintiff alleged that the elevatcir com¬ 
pany presented its claim for this shortage to the plain¬ 
tiff ; that the latter was compelled to pay the same, and 
now holds the elevator voucher for the same but the 
defendant refuses to indemnify the plaintiff for the 
money thus paid out in his behalf. The Court said : 

‘^The third objection is that the stipulation be¬ 
tween the plaintiff and the defendant that the 
voucher or other evidence of payment by the plain¬ 
tiff to the elevator company, should be conclusive 
evidence against the defendant as to the fact and 
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extent of his liability to the plaintiff, is void as 
being against public policy. • • • 

“The agreement provides that the plaintiff may, by 
its own ex parte acts, conclusively establish and deter¬ 
mine the existenec of its own cause of action. In short, 
the Surety Company is made the supreme judge of its 
own case. • • • 

“In the present case, the attempt is to provide that 
after the alleged cause of action has accrued, the plain¬ 
tiff shall be the sole and conclusive judge of both its 
existence and extent. Such an agreement is clearly 
against public policy, 

The case of Guaranty Co. of N. A. v. Charles, 
(Supra) is directly in point. 

“The plaintiff in this case contends that the con¬ 
tract is that the Surety Company should be the 
judge, not of a particular fact, but of the liability 
of the other party, and that its determination as to 
his liability should be conclusive. 

“Such a contract is against public policy and 
invalid, because it is an attempt to substitute for 
the tribunals established by law, a contract 
tribunal, not some particular, anticipated issue of 
fact, but the issue of ultimate liability dependent 
on all the facts and the law. 

“It is an attempt to make one of the parties 
the final judge in his own case of a matter of 
ordinary business accounting as distinguished 
from matters of personal fancy, taste, personal 
convenience or preference.^’ 

If the indemnitv contract in the case at law was de- 
signed to preclude appellant from making an}' defense, 
and if payment by the Surety Company, without notice 
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to the indemnitor, is conclusive, it would amount to a 
virtual confiscation of the property of the defendant,— 
who has never had his day in Court,—and a taking of 
his property without due process of law. i 

IV. 

GovemmeiLt Sustained No Damage From Non-Per¬ 
formance of Contract. 

i 

‘‘Plaintiff avers ‘that the said A. Taylor and Com¬ 
pany, Inc., did not well and truly perform the said con¬ 
tract, and did not remove and pay for the waste-paper 
according to the terms of said contract.^ (R-|p* 8-) 

Further: “Plaintiff • * • being liable to the United 
States for the damages occasioned by the said, default 
of A. Taylor and Company, Inc.^^ etc. (R. p. 9.) 

Defendant’s affidavit contains the following: i 

i 

“The defendant denies that A. Taylor and Com¬ 
pany, Inc., became liable to the United States in; a large 
sum of money, that is to say, in a sum exceeding 
$4,000.00, as alleged, or in any other sum, by reason of 
any alleged default of the said A. Taylor and Com¬ 
pany, Inc., as alleged.’’ (R. p. 23.) ’ 

“Defendant denies that any alleged sum paid to the 
United States was the result of any liability sustained 
or incurred by the said National Surety Company by 
reason and in consequence of its executing the writing 
obligatory mentioned in the said declaration, and 
denies that this defendant became liable to tlfe said 
plaintiff in the sum of $4,300.00, as alleged.” 

i 

Under the authorities heretofore cited, the burden 
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is upon the plaintiff to establish the amount of dam¬ 
ages, if any, sustained by the Government. The affida¬ 
vit of defendant raises an issue of fact to be deter¬ 
mined by a jury. 

(d) Appellant is not estopped to show invalidity of 
the Government contract and bond. 

One of the contentions earnestlv urged bv the Suretv 
Company was the supposed application of the doctrine 
of estoppel.' Reliance was placed upon the following 
cases: 

Daniels v. Tearnev, 102 U. S. 415. 

Hine v. Morse, 218 U. S. 493. 

Both of these cases apply the doctrine of estoppel 
to executed contracts, where the principal enjoys some 
benefit. 

In the case last cited, the Court says: 

‘‘Where the bond is voluntarilv entered into and the 
principal enjoys the benefit ivhich it is intended to 
secure and a breach occurs, it is then too late to raise 
the question of its validity. ’ ’ 

The doctrine of estoppel has no application to the 
case at bar, in which it is alleged that A. Taylor Com¬ 
pany, Inc., the principal, failed to remove waste-paper, 
the breach consisting in the failure of the principal to 
carry out and perform an executory contract. It is 
not alleged that the principal, Taylor & Co., received 
any benefit from or under the alleged contract. 

See, 21 C. J. Sec. 213, and cases cited in notes. 
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i 


Conclusion. 

i 


It is apparent that the indemnity contract was 
entered into for the sole purpose of indemnifying the 
Surety Company from any and all liability which the 
Company might sustain in consequence of executing 
the bond to the United States. 


If no liability arose under the bond, then there was 
no occasion for indemnity. i 

Defendant, in his aj0&davit, denies that any' liability 
arose under the bond. He also denies that thei Govern¬ 
ment sustained any damages by reason of the failure 
of A. Taylor and Company to remove the waste paper. 


Under the law of ‘‘Indemnity’’, the burden was upon 
the Surety Company to prove that a legal liability on 
its part did exist and that the amount paid was rea¬ 
sonable. i 


The terms of the indemnity contract do not abrogate 
or change the general law of indemnity. So toichange 
the law by contract would be contrary to public' policy. 


It is respectfully urged that appellant had the right 
to establish the invalidity of the alleged government 
contract; but assuming for the sake of argument that 
he is estopped from making this defense (as claimed 
by appellee) he has asserted a perfectly valid defense 
w^hen he says in his affidavit that the Government sus¬ 
tained no damages by reason of the alleged breach of 
the contract. The voluntary payment by the Surety 
Company, without notice, is not conclusive Of the 
rights of appellant. Appellee having failed to perform 
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a condition precedent, it cannot maintain its alleged 
cause of action. 

It is respectfully submitted that the judgment below 
should be reversed. 


Eespectfully, 

Milton Strasburger, 
Attorney for Appellant, 
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IN THE 


Court of Appeals, District of Coliimbia 


Harry I. Carroll, 

Appellant, 

vs. 

The National Surety Company, 

Appellee.^ 


No. 4601. 


BRIEF ON BEHALF OF APPELLEE, j 

I 

This is an appeal by Harry 1. Carroll, defendant!below, 
from a final judgment rendered in favor of the Njational 
Surety Company, plaintiff below, for the sum of $4,300.00 
and interest, for want of a sufficient affidavit of (jlefense 
under the Seventy-third Rule of the Supreme Court! of the 
District of Columbia. | 

For convenience we will hereafter in this brief refer to 
the appellee as the plaintiff and the appellant as the defend¬ 
ant. 


Statement of Facts. 


An action at law was brought by appellee. The National 
Surety Company, a corporation, plaintiff below, against the 
appellant, Harry I. Carroll, and A. Taylor and Edward 
Clark for breach of an agreement under seal whereby the 
said Carroll, Taylor and Clark covenanted to indemnify the 
National Surety Company from any and all liability, loss, 
costs, damages, attorneys’ fees and expenses whatever- which 
the company might sustain by reason of executing I a cer¬ 
tain bond to secure the performance of a contract executed 
by A. Taylor & Company, Incorporated, with the United 
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States, represented by Lt. Col. C. S. Ridley, U. S. A., an 
officer of the United States, which contract provided among 
other things that A. Taylor & Company would collect, bale 
and remove the waste paper accumulated in certain public 
buildings and to pay to the United States for such waste 
paper so collected the sum of $1,622 for each hundred 
pounds. A. Taylor & Company, Inc., entered into the per¬ 
formance of the contract and collected some waste paper 
(affidavit of defendant. Record, page 23) but failed to fully 
carry out the terms of the contract and became liable to 
the United States in damages which it failed and refused 
to pay, or any part thereof. 

The United States thereafter, to-wit, on the 9th dav of 
July, 1924, instituted in the Supreme Court of the District 
of Columbia, an action at law on the bond against A. Tay¬ 
lor (Sc Company, Inc., as principal and the National Surety 
Company as surety thereon, in which it claimed the sum 
of $5,272.47 as damages sustained by the United States by 
reason of A. Taylor (S: Company’s failure to carry out the 
terms of their contract. 

On November 17, 1925, sixteen months after the bring¬ 
ing of said suit, the National Surety Company having no 
valid legal defense to the suit, effected a compromise of 
same and paid to the United States the sum of $4,000.00 in 
full settlement thereof. The appellee also incurred an ex¬ 
pense of $300 counsel fees. 

To collect this amount so paid, suit was brought by the 
National Surety Company against all of the indemnitors, 
Harry I. Carroll, A. Taylor and Edward Clark, but service 
was obtained on Carroll only who appeared and filed a plea 
and affidavit in support thereof, which the Court below after 
argument upon motion of plaintiff held to be insufficient in 
law and granted judgment for plaintiff for the full amount 
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I 

claimed, towit, $4,300.00 and interest. It is to reverse this 
judgment that the present appeal has been taken. 

j 

j 

ARGUMENT. 

Appellant has assigned eleven errors and in his lirief has 
discussed them under various heads, and in this t^rief ap¬ 
pellee will discuss them substantially in the same order as the 
brief of appellant. i 

PLAINTIFF IN ITS AFFIDAVIT HAS SET tORTH 
A COMPLETE AND VALID CAUSE OF ACTION. 

Defendant by his first assignment of error questions the 
sufficiency of plaintiff’s affidavit, which contains the follow¬ 
ing material allegations. 

(R. p. 7). That on or about the 30th day of June, 1920, 
A. Taylor & Company, Inc., executed and delivered ito C. S. 
Ridlev, an officer of the United States a certain bond which 
at the request of the said defendants was executed by the 
plaintiff as surety, in which they acknowledged themselves 
bound to the United States in the sum of $6,000.00 to se¬ 
cure the performance of the contract of A. Taylor & Co., 
Inc., the principal of the bond. 

That simultaneously with the execution of the bbnd and 
for the purpose of inducing plaintiff to execute theibond as 
surety thereon, the defendants, Carroll, Taylor, and Clark, 
executed an agreement to indemnify the plaintiff! against 
“any and all liability, costs, damages, attorneys’ fees and 
expenses of whatever kind or nature which the iplaintiff 
might sustain or incur by reason of or in consequence of 
executing any bond or bonds as surety, or which it might 
sustain in defending or prosecuting any action or other 
proceedings which might be brought in connection there¬ 
with or in obtaining or attempting to obtain releajse from 
liability under any such bond or bonds or in compromis- 

i 

I 
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in" or settling any claim, suit and judgment thereunder, 
made in good faith under the belief that they were liable 
therefor, whether liable or not.’’ 

The plaintiff’s affidavit then goes on to aver that A. 
Taylor & Co. did not perform its contract and fooci ve and 
pay for the waste paper according to the terms of the con¬ 
tract. and thereby became liable to the United States in a 
sum exceeding $4,000.00, which A. Taylor & Co. failed 
and refused to pay or any part thereof so that the plaintiff 
under the terms of the said bond l^ecame liable to the 
United States for said amount. 

That thereafter the United States entered suit in the 
Supreme Court of the District of Columbia upon said 
bond against A. Taylor & Company, Inc., as principal and 
the National Surety Company as surety, to recover the sum 
of $5,272.47 as damages sustained by reason of the de¬ 
fault of A. Taylor & Company. 

That having been sued by the United States and having 
110 defense to such suit, the National Surety Company was 
obliged to pay and did pay to the United States the sum 
of $4,000.00 in compromise settlement of said suit, said 
sum being less than the United States would have re- 
covered had the National Surety Company further de¬ 
fended said action and suffered a judgment to be recovered 
against it. 

That it also expended the sum of $300.00 as attorneys’ 
fees in defending said action. 

That neither Carroll nor any of the other defendants has 
ever reimbursed the plaintiff and there is justly owing to 
the plaintiff' from defendant the sum of $4,300.00 with 
interest, exclusive of all set-offs and just grounds of de¬ 
fense. 

It is difficult to follow the contention of defendant when 
he says that plaintiff’s affidavit does not set up a valid cause 
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of action, because as far back as 1897 the court ini the case 

I 

of Boogher v. Byers, 10 App. D. C., 419 in constifuing the 
Seventy-third Rule held that if the declaration and affi¬ 
davit of plaintiff present a case, which if unanswered 
would entitle him to judgment, under the Seventy-third 
Rule he can only be prevented from obtaining suth judg¬ 
ment by a sufficient plea and affidavit of defense. The 
plaintiff is not required either in his declaration or affi¬ 
davit to anticipate the defendant’s defense. tn other 
words, the plaintiff has only to set up such a case as would, 
in a trial by jury, in the absence of countervailing evidence, 
entitle the plaintiff to judgment. Meyers vs. Davis, 13 
App. D. C. 287. I 

We submit that plaintiff’s affidavit does set up a good 
prima facie case and it was clearly entitled to judgment on 
account of the insufficiency of the defendant’s affidavit. 


THE DEFENDANT’S AFFIDAVIT DOES NOT SET 
UP A VALID LEGAL DEFENSE TO PLAINTIFF’S 
AFFIDAVIT. 

I 

J 

The first five paragraphs of defendant’s affidavit (R. p. 
25) attacks the validity of the contract between A^. Taylor 
& Company and the United States for the purchase and 
removal of the waste paper from the government depart¬ 
ments. 

i 

Paragraphs 1 and 2 admit the execution of a | contract 
between A. Taylor and Company, Inc., and Colonel Rid¬ 
ley, but says that Ridley was not authorized under any 
law of the United States to execute such a contract on be- 

I 

i 

i 
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half of the United States but that the removal of waste 
paper from the executive departments was vested in the 
heads of the various executive departments, and that Ridley 
was not the head of an executive department nor a Cabinet 
Officer of the United States. 

Paragraph 3 alleges that the contract did not contain a 
provision that no laborer should be permitted to work more 
than eight hours a day. 

Paragraph 4 says the contract was never legally deliv¬ 
ered by A. Taylor & Company to the United States and said 
Ridley was not legally authorized to accept it. 

Paragraph 5 says that the contract is unilateral and void 
l:>ecause it contains a provision that the United States 
could at anv time without cause terminate the same and 
further savs that the contract was cancelled bv Lt. Col. 
Sherrill on March 14, 1921. without the knowledge or 
consent of affiant. Affiant however fails to state whether the 
contract was terminated for good cause after it had been 
breached by A. Taylor & Company or that it was cancelled 
without good cause, and as the defendant Carroll was not a 
party to the contract there was no reason or necessity for 
giving him notice of such cancellation. 

APPELLANT IS ESTOPPED TO SHOW INVALID¬ 
ITY OF THE GOVERNMENT CONTRACT AND 
BOND. 

We will not unduly prolong this brief by answering in 
detail each one of the above objections raised by the de¬ 
fendant to the validity of the contract between A. Taylor 
& Company and the United States for the reason that it 
is clear that! defendant Carroll has no right to raise the 
question of the validity of that contract, not being a party 
to it, nor could his indemnitee, the plaintiff, as surety on 
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the bond given to secure the enforcement of the icontract, 
raise such an objection, as it would be estopped! for the 
reason that by executing the bond as surety it ma4e it pos¬ 
sible for the principal, A. Taylor & Company, to secure 
the contract benefits and after a breach thereof by jits prin¬ 
cipal, it could not be heard to question the validity of the 

t 

contract unless the contract was against good morals or 
public policy. 

This question has been squarely disposed of by! the Su¬ 
preme Court of the United States in a case arising in this 
district. The case is that of United States to the use of 
Hines vs. Morse, 218 U. S. 493. 

In that case the court held that the validity of a decree 
for the sale of an infant’s real estate for the purpose of re¬ 
investment and the order appointing a trustee to make the 
sale and of the bond reciting the due appointment! of such 
trustee, executed to secure the faithful discharge by him of 
his duties is not open to question by one who voluntarily 
became a surety upon the bond, thereby enabling his prin¬ 
cipal to obtain the proceeds of the sale. | 

In delivering the opinion of the court Mr. Justice Lur- 
ton said, p. 510,— j 


“But aside from the view we have expressed as to 
the validity of the proceedings when collaterally at¬ 
tacked, we are of the opinion that the question of the 
validity of the decree of sale, the order ap^inting 
Waggaman trustee to make the sale, and the validity 
of the bond in suit, is not open to question! by one 
who voluntarily became the surety upon the bond, 
thereby enabling his principal to obtain the proceeds 
of sale. Having obtained the trust and confidence of 
the court by aid of the security afforded by the solemn 
obligation to faithfully execute the order of the court 
and to pay into the court the proceeds of the sale which 
he undertook to make, neither the trustee so appointed 
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nor the surety for his performance of the trust is in a 
position to deny the regularity of the transaction.” 

And further on in the opinion the learned Justice, in 
discussing the question of estoppel as applied in many cases, 
stated that. the principle has been applied to distiller’s 
bond, where one of the defenses was that the bond was 
invalid, and quoted from the opinion of the court in that 
case as follows, page 511: 

“ ‘But we prefer to place our judgment on the 
broader ground marked out by the adjudications of 
this court to which we have referred. Everyone is 
presumed to know the law. Ignorance standing alone 
can never be the basis of a legal right. If a bond is 
liable to the objection taken in this case and the par¬ 
ties are dissatisfied, the objection should be made 
when the bond is presented for execution. If exe¬ 
cuted under constraint, the constraint will destroy it. 
But where it is voluntarily entered into and a prin¬ 
cipal enjoys the benefits which it is intended to secure 
and a breach occurs, it is then too late to raise the 
question of its validity. The parties are estopped from 
availing themselves of such a defense. In such cases 
there is neither injustice nor hardship in holding that 
the contract as made is the measure of the rights of 
the government and of the liability of the obligors.’ 
U. S. zr. Hodson, 10 Wall. 395.” 

In deciding the case of Hines v. Morse, the Supreme 
Court was only reaffirming the doctrine laid down in the 
previous cases of Daniels v. Tearney, 102 U. S. 416, and 
George v. Tate, 102 U. S. 571. In the former case the 
court said, p. 422 

“Not to apply the principle of estoppel to the bond 
in this case would it seems to us involve a mockery in 
judicial administration and a violation of the plainest 
principles of reason and justice.” 
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1 

And in the case of George v. Tate, reported in the same 
volume at page 571, the Court said j 

I 

I 

j 

“Where a party reaps the benefit which a bond gives 
in such cases, and is called upon to respond, he is not 
permitted to repudiate the obligation he has assumed.” 

citing and quoting an apt passage from The Brig Struggle, 
1 Gall. 476. I 

The highest courts of the states have also applied the 
same rule in similar cases. . I 

If it is clear under the authorities cited that the National 
Surety Company as surety could not have questioned the 
validity of the contract between A. Taylor & Company 
and the United States, it is hard to conceive upon what 
possible grounds its indemnitors would have such right. 

We respectfully call the court’s attention to the very 
first line of the indemnity agreement itself, which states— 

I 

“That whereas at the request of the undersigned 
(Taylor, Clark & Carroll) hereinafter referred to as 
indemnitors and upon condition that this instrument 
be executed, etc. ♦ ♦ ♦ i 

“And whereas the indemnitors have a substantial, 
material and beneficial interest in the obtaining of the 
said bond or bonds, | 

“Now therefore, etc., etc.” 

We submit that by the same reasoning, the defendant 
Carroll is also by the express terms of the indemnity agree¬ 
ment which he executed, estopped to question the validity 
of the contract for which the bond was given and for 
w'hich the indemnity agreement involved herein was given. 

The appellee in his brief attempts to avoid the applica¬ 
tion of the rule of estoppel to the case at bar by contending 
that such rule of law applies only to executed contracts and 


I 
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''that the contract in this case is an executory contract’' be¬ 
cause it is alleged that A. Taylor & Company, Inc., the prin¬ 
cipal, failed to remove waste paper and the breach consisted 
of the failure of the principal to carry out and perform an 
executory contract. He submits no authority to sus¬ 
tain such a proposition and furthermore he evidently has 
overlooked the fact that in his own affidavit (R., p. 26) 
he states that 

“affiant says that on, to-wit, February 25, 1921, the 
United States without the consent of the suretv in said 
alleged bond, and without the knowledge of affiant, in 
writing, extended the time for payment for zvaste paper 
obtained by said A. Taylor & Company, Inc., tinder said 
alleged contract and did thereby vary the terms of the 
said alleged contract and did thereby relieve the said 
surety from any obligation or liability under said al¬ 
leged bond.” 

Here is his own statement under oath that waste paper was 
“obtained” by A. Taylor & Company, Inc., “under said 
alleged contract.” This shows that the contract was an 
executed onei and of which A. Taylor & Company, one of 
the parties to it, and the principal on the bond, had enjoyed 
the benefits by obtaining the waste paper which on February 
25, 1921, it had not paid for. 

THE SURETY COMPANY WAS NOT OBLIGED TO 
NOTIFY CARROLL OF THE INSTITUTION OF THE 
SUIT BY THE UNITED STATES GOVERNMENT 
AGAINST A. TAYLOR & COMPANY, INC^ AND THE 
SURETY COMPANY. 

Appellant in his brief (p. 11) makes the point that the 
Surety Company had no right to compromise the claim of 
the United States until it had given notice to the indemni- 



11 


I 

I 


tor and in the absence of such notice the settlement was 
not binding upon the indemnitor. That such notice was a 
condition precedent. i 

We dispute this statement not only both as a i general 
proposition of law, but because there was no agreement 
express or implied to notify the indemnitors of any claim 
made on behalf of the obligee against the principal or 
surety, but on the contrary the indemnity agreement in this 
case expressly provided (R., p. 15) that the plaintiff ‘'could 
take such steps as it or they may deem necessary oi^ proper 
to obtain release from liability under any such bondf * * * 
and further, by paragraph 4 (f) the surety had the right 
and was expressly authorized— 

i 

“To adjust, settle or compromise any claim, demand, 
suit or judgment upon any such bond or bondsi unless 
the indemnitors shall request such surety or sureties 
to litigate such claim or demand” ♦ * * andi “shall 
simultaneously with such request deposit wit^ such 
surety or sureties collateral satisfactory to it or them 
sufficient to pay any judgment or judgments rendered, 
or may be rendered, with interest, costs, expenses and 
attorneys’ fees.” (R. p. 15.) 

It is not contended by defendant that he gave plaintiff 

I 

any such notice or any notice whatever to resist the; claim 
of the United States or deposited any collateral of any kind 
with plaintiff or complied with this provision of his agree¬ 
ment in any manner. i 

We also call the Court’s attention to the fact that by 
paragraph 10 (c) (R., p. 17) the defendants expressly 
waived “notice of any breach or breaches of any suchi bond 

t 

or bonds or of any contract or contracts in connection with 
which such bond or bonds may have been given, or any act 
or default that may give rise to claim hereunder.” ; 
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This is in itself a conclusive answer to the plea of de¬ 
fendant that he was entitled to notice to defend the govern¬ 
ment’s suit I as a condition precedent to enforcing liability 
against him under his agreement of indemnity. 

In the case of Clark vs. Gerstley, 26 App. D. C. 205, the 
Court held that the sureties on a bond conditioned on the 
payment by the principals of the purchase price of goods 
four months after sale, which contained no provision as to 
notice, are not discharged by failure to give notice that their 
principals had not made payment as required nor by mere 
delay in enforcing the obligations of the principals. 

In delivering the opinion of the Court Mr. Chief Justice 
Shepherd stated: 

“So much of this plea as claims a discharge of the 
liability of the sureties for the want of notice by the 
plaintiffs of the failure of Monaghan and McGuire to 
make prompt payments upon the expiration of the 
credit provided for each separate sale is undoubtedly 
bad. The contract evidenced by the bond contains no 
requirement that such notice shall be given and its 
omission, together with a mere delay in enforcing the 
obligation of the principals worked no discharge of 
the sureties.” Sprigg z^s. Bank of Mt. Pleasant, 14 
Peters, 201-207. Lake vs. Thomas, 84 Md. 608-623. 

In the case of Hine Safety Boiler Company vs. United 
States, 35 D. C. App. 273, the court held that when a gov¬ 
ernment contractor who had given a bond as required by 
an act of Congress conditioned upon the prompt payment 
of all persons supplying him with labor and materials in 
the prosecution of the work contemplated by his contract 
paid a sub-contractor all the contract price for brick he was 
supplying for the work except one instalment, although he 
knew he was getting the brick from a material man, he and 
the surety on his bond are liable on the bond to the ma- 
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terial man for the purchase price of the brick so furnished 
the sub-contractor, although the material man gave no 
notice to them of the sub-contractor’s default until after 

I 

the contractor had settled with him and he had bden ad¬ 
judicated a bankrupt. In delivering the opinion bf the 
Court Mr. Justice Van Orsdell said: 

‘'A single question is presented by this appeal. Did 
plaintiff lose its right of action against the defendant 
bonding company by reason of its failure to proceed 
against Dorsey when the respective amounts became 
due or to promptly notify the boiler company of his 
default. It is earnestly contended by counsel for de¬ 
fendants that the failure of the plaintiff to notify the 
boiler company of Dorsey’s default until it had settled 
with Dorsey and he had been declared a bankrupt re¬ 
lieved the bonding company of liability. It is insisted 
that plaintiff’s inaction was equivalent to an extension 
of credit to Dorsey and relieved the bonding company 
for the original indebtedness. We are not impressed 
with this contention. . Unquestionably under the law 
of suretyship, any change in the contract for the per¬ 
formance of which the surety is liable when: made 
without its consent, as for example an extension of the 
time of payment, if upon sufficient consideration dis¬ 
charges the surety. But w’e are here dealing udth a 
different sort of obligation. * * * ” | 


These two decisions of this Court are in harmon}! with 
those of the courts of other jurisdictions. 


THE UNITED STATES IN EXTENDING THE TIME 
FOR PAYMENT FOR WASTE PAPER OBTAINED BY 
A. TAYLOR & CO., INC., DID NOT THEREBY VARY 
THE TERMS OF THE CONTRACT NOR RELIEVE 
THE SURETY FROM ITS OBLIGATIONS UNDER ITS 
BOND. 

The defendant in his affidavit says (R., p. 26) th^t the 
United States, without the consent of the surety in said 
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alleged bond and without the knowledge of affiant, in writ¬ 
ing. extended the time for payment for waste paper ob¬ 
tained by said A. Taylor & Company, Inc., under the con¬ 
tract and did thereby vary its terms and thus relieve the 
surety from any liability under its bond. 

As appellant has entirely omitted this question from his 
brief, we will content ourselves by saying that the surety 
alone could raise that point, and then only if such extension 
of time for payment was granted for a valuable considera¬ 
tion which does not appear in this case. This court has 
clearly settled this question in the cases of 

Hine Safety Boiler Co. vs. U. S., 35 D. C. App. 
273, and 

Clark vs. Gerstley, 26 D. C. App. 205, above quoted. 

Furthermore, by the express terms of the indemnity 
agreement sued upon paragraph 4 (a) (R., p. 14) the 
surety (plaintiff herein) had the ri"ht to consent to “any 
extensions,, modifications, or alterations” of the 

contract. 

The balance of defendant’s affidavit consists mostly of 
mere general denials of liability on the part of A. Taylor & 
Company, Inc., and the National Surety Company to the 
United States. 

It will not be necessary to spend much time in answering 
the point raised on page 20 of appellant’s brief that pay¬ 
ment by the Surety Company is not conclusive of appel¬ 
lant’s liability for the reason that plaintiff does not contend 
that such payment is conclusive evidence, but on the con¬ 
trary the indemnity agreement provides that payment by 
the Surety Company shall be prima facie evidence of the 
fact and extent of the indemnitor’s liability. 

However, we will not let the statement of appellant (p. 
20 of appellant’s brief) to the effect that had the indemnity 



15 


agreement provided that such payment should be concltcsive 
evidence of liability, it would have been contrary to public 
policy and void, go unchallenged because in the following 
cases it has been held valid: 

American Bonding Co. vs. Alcatraz Construction Co., 
202 Fed. 483; 

Illinois Surety Co. vs. Maguire, 157 Wis. 49 ^ 

Guaranty Co. vs. Pitts, 78 Miss. 837; 

U. S. F. & G. Co. V. Baker, 206 S. W. 314; I 

National Suretv Co. v. Fulton, 192 App. Div. (N. 
Y.) 645. 

A similar provision was construed by the Appellate Di¬ 
vision of New York, in the case of National Surety | Com¬ 
pany vs. Fulton, 192 App. Div. 645, which was a suit on a 
bond to indemnify an employer against the embezzlement, 
dishonesty, etc., of an employee. The contract of indemnity 
in that case contained the provision— 

“That the vouchers or other proper evidence shall 
be cqnchisive evidence of the fact of liability.” I 

In this case they are only prima facie evidence of the 
fact and amount of liabilit\. The court in the Fulton case 
held that the contract was good and that the provision: mak¬ 
ing the vouchers conclusive evidence was modified | by a 
provision— j 

I 

“That such payment shall have been made tiy the 
company in good faith believing that it was I liable 
therefor”— | 

j 

and brought it within the rule that the only question for 
determination was the good faith of the payment. 

Section 6 of the indemnity agreement provides that lia¬ 
bility thereunder shall extend— 

j 

“to and include the full amount of any and all money 
paid by the surety or sureties executing any such: bond 
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or bonds in settlement or compromise of any claims, 
suits and judgments thereunder in good faith under 
the belief that it or they were liable therefor, whether 
liable or not, as well as of any and all disbursements 
on account of costs, attorneys’ fees and expenses as 
aforesaid, which may be made under the belief that 
such were necessary, whether necessary or not.” 

And Section 7 provides— 

“That in the event of payment, settlement or com¬ 
promise of liability, loss, costs, damages, attorneys’ 
fees, expenses, claims, demands, suits and judgments 
as aforesaid, in connection with any such bond or 
bonds, an itemized statement thereof, sworn to by an 
officer or officers of the surety or sureties making such 
payment, settlement or compromise, or the voucher, or 
vouchers or other evidence of such payment, settle¬ 
ment or compromise, shall be prima facie evidence of 
the fact and extent of the liability of the indemnitors 
in anv and all claims or suits hereunder.” 

We cannot imagine how the parties could have used 
clearer or stronger language to express the liability of the 
defendant to the plaintiff for any settlement it might make 
as surety on its bond given by A. Taylor & Company to 
the United States. The only qualifying words are that the 
settlement of the surety must be made in good faith and 
the court’s attention is called to the fact that the defendant 
nowhere, either in his plea or his affidavit of defense, 
makes any charge or suggestion of bad faith on the part 
of the plaintiff in any step taken by it in this entire trans¬ 
action. The plaintiff took no action not expressly author¬ 
ized by the indemnity agreement which governs the de¬ 
fendant’s liability, and in the absence of any charge of bad 
faith its action in settling the government’s suit by a com¬ 
promise agreement for a less sum than the amount sued for 
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cannot now be successfully questioned by defendant, the 
agreement not being contrary to good morals or ; public 
policy. 

The defendant in his affidavit of defense says that no 
itemized statement of payment or compromise of lijability 
in connection with said bond has been delivered to him as 
required by the indemnity agreement. But paragraph 7 
does not require that the itemized statement or voucher 
shall be delivered to the indemnitors, but is simply an 'agree¬ 
ment between the indemnitors and indemnitees as to what 
shall constitute prima facie evidence of liability of the in¬ 
demnitors in any suit or claim thereunder. The litiigation 
never reached the stage where it became necessary tp pro¬ 
duce such a statement, although the affidavit of plaintiff 
gives the only two items of payment made by the plaintiff 
in settlement of the suit, namely, the $4,000.00 paid ito the 
United States and $300.00 counsel fees paid to its attorneys 
who defended it in the suit against it by the United States, 
and a copy of this affidavit was served on the defendant. 

A good prima facie case is all that the Seventy-third 
Rule calls for and if the plaintiff sets up such a caseTn its 
affidavit, it is entitled to judgment unless the defendant 
sets up facts constituting a good legal defense to the iplain¬ 
tiff’s claim. In this case the defendant has not denied the 

I 

payment by the plaintiff to the United States nor the amount 
thereof, so that plaintiff is not called upon to submit any 
voucher or other evidence of payment. ; 

In the case of Illinois Surety Company vs. Maguire, 157 
Wis. 49, the court said: 

I 

^That parties to a contract may effectively provide 
for the kind or quantum of lawful evidence necessary, 
in the absence of fraud, to conclusively establish a fact, 
cannot be doubted * * *. The reason and reason¬ 
ableness of such a provision are apparent. It I is to 


18 


obviate the necessity of litigating the question of plain¬ 
tiff’s liability on its bond, unless such liability is ques¬ 
tioned on the ground of fraud, and to relieve the 
plaintiff of the necessity of proving every fact essential 
to show liability in order to make out a prima facie 
case.” 

The case of American Bonding Co. vs. Alcatraz Construc¬ 
tion Company, 202 Fed. Rep. 483, was an action brought by 
the plaintiff to recover money alleged to have been paid by 
it as surety for the defendant upon bonds given by the 
latter to different municipalities to secure the performance 
of certain contracts containing provisions guaranteeing 
the condition of and agreeing to keep streets in repair. In 
holding that the plaintiff could recover against the indem¬ 
nitor, Mr. Justice Noyes, in delivering the opinion of the 
Circuit Court of Appeals of the Second Circuit, stated: 

“The provisions of the agreement to the effect that 
the vouchers and other evidences of loss should be 
conclusive upon the question of liability were reason¬ 
able and valid. Such provisions in an indemnity agree¬ 
ment are obviously necessary to give a surety company 
the risfht which it should have under certain circum- 
stances to make settlements and are whollv unlike those 
executory agreements for arbitration which are some¬ 
times i rejected as ousting courts of their proper juris¬ 
diction.” 

In the case of National Surety Company vs. Casner, 253 
S. W. 1057, decided by the Supreme Court of Missouri, 
April 9, 1923, the agreement of indemnity was similar to 
the one here under consideration and provided that de¬ 
fendant should be liable to pay such sums as the surety 
might have to pay on claims arising against it on the attach¬ 
ment bond if the surety should judge that they should be 
paid, also making vouchers, etc., prima facie evidence of 



the fact and amount of liability, and it was held that the 
defendant was liable for a good faith settlement made after 
suit brought, in which the principal made no defense,;though 
certain paragraphs of the contract based liability on denial 
of liability by the company, and referred to “judgments 
recovered” in such suits. In its opinion the couft said, 
page 1060: ! 


“It is difficult to see how language could be stronger 
in expressing the defendant’s liability to the plaintiff 
for any settlement it might make upon the attachment 
bond whether sued or not, provided such settlement 
was made in good faith. It will be remembered that 
Casner declined to participate in any settlement or to 
defend the suit. Contracts in similar terms have been 
construed by several courts where it has been held that 
a settlement of that kind made in good faith!by the 
indemnitee makes the indemnitor liable for the Amount 
paid.” Citing, among other cases, American Bonding 
Company v. Alcatraz Construction Co., 202 Fed. 483; 
National Surety Company v. Fulton, 192 App. Div. 
(N. Y.) 645; U. S. F. & G. Company v. Baker, 136 
Ark. 227 (206 S. W. 314); Peary v. Southern iSurety 
Company, 141 Ark. 265 (216 S. W. 722); Illinois 
Surety Company v. Maguire, 157 Wis. 49 (145 N. 


W. 768). 

(P. 1062.) “However, the contract sued qn here 
authorized the surety company through its own attor¬ 
neys to defend any suit on the attachment bond. It 
had a right under that clause of the contract to manage 
such defense in the way it should think to be best and 
to terminate it to the best advantage, either by com¬ 
promise, by pressing it to a verdict before a jtiry, or 
by prosecuting the defense to final determination on 
appeal. The surety company was not obliged to stop 
the defense at any particular stage of the proceedings 
nor to continue it beyond any particular stage jof the 
proceedings. Whether they would submit the tase to 
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a jury or submit it to the court without a jury; whether 
they would agree to a certain verdict in order to avoid 
a larger one, were entirely matters of discretion with 
the company and its attorneys.’’ * * * 

(P. 1062.) “The spirit and purpose of the indem¬ 
nity contract required Casner to protect the surety 
company at every step against liability. No question 
is raised by the answer nor otherwise as to the perfect 
good faith of every item expended by the surety com¬ 
pany in discharge of its liability. The defense is 
purely technical and no reason has been presented to 
this court why the judgment of the Circuit Court was 
not properly rendered.” 

In Frost on Guaranty Insurance (2d Ed.), p. 737, it 
is said: 


“Such stipulations as the one under consideration 
should be held to be conclusive on the ‘risk’ in an 
action brought against him by the insurer to recover 
indemnity, for any money paid by it to the insured in 
settlement of a loss coming within the terms of a policy 
of guaranty insurance in the absence of fraud or col¬ 
lusion between the insurer and the insured. It is in¬ 
conceivable, in our opinion, that the insurer after 
settling in good faith a loss under the policy with the 
insured should be compelled to bear the burden of pro¬ 
tracted litigation with the ‘risk’ in order to recover 
reimbursement for moneys so expended for the use 
and benefit of such ‘risk.’ ” 

The plaintiff in this case was not a mere volunteer who 
settled a claim made upon it by the United States for which 
it was not liable and now seeks to recover from its indemni¬ 
tor the amount so paid by it. The fact that it resisted the 
demand of i the United States for more than a year after 
the United States entered suit against it is at least presump¬ 
tive evidence that it did not pay the government claim until 
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it felt that it could probably no longer successfully resist 
it and that it thought it would be saving money to Compro¬ 
mise by paying a less sum than the amount sued for. This ^ 
was clearly to the advantage of the defendant, who had 
substantial, material and beneficial interest in the obtaining 
of the said bond” which enabled A. Taylor & Company to 
secure the benefits of the contract with the United; States. 
As the court said in the case of Guarantee Company v. 
Pitts, 78 Miss. 87: 

t 

I 

“The expense, delay, trouble and risk of loss to the 
guaranty company is a sufficient safeguard agaiinst an 
unwarranted payment, and without such a stipulation 
as complained of here, guaranty companies could not 
safely do business anything like as cheaply as they do 
and to the evident advantage of the parties and; of the 
general public.” 

1 

It is respectfully submitted that the judgment of the court 
below should be affirmed. 

Sherley, Faust & Wilson,! 

Attorneys for Appellee. 
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IN THE 

Court of Appeals, District of Columbia 


Habby I. Cabboll ^ 

VS. > No. 4601. 

The National Subety Company. J 


SUPPLEMENTAL AND REPLY BRIEF ON 
BEHALF OF APPELLANT. 


Construction of Indemnity Agreement. 

I 

On page 6 of our printed brief contention is made 
that under the terms of the indemnity agreement, Ap¬ 
pellant was entitled to notice of an adjustment or 
settlement by the Surety Company before he could be 
bound by such settlement. In support of this conten¬ 
tion we beg leave to cite the following authorities : 

I 

i 

“A contract includes not only what is expressly 
stated but also what is necessarily to be implied 
from the language used; and terms which; may 
clearly be implied from a consideration of the 
entire contract are as much a part thereof as 
though plainly written on its face.^’ ; 

13 Corpus Juris, page 558, title ‘‘Contracts,’’ 
citing many cases, including— I 

E. I. DuPont De Nemours Powder Co. vs. 
Schlottman, 218 Fed. 353. 
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To the same effect, see: 

U. S. vs. A. Bentlev & Sons Co., 293 Fed. Rep. 
229. 

“Necessary implication is, beyond doubt, as 
much a part of the instrument as if that which 
is so implied were plainly expressed. If it can be 
plainly seen from all the provisions of the instru¬ 
ment taken together, that the obligation in ques¬ 
tion was within the contemplation of the parties 
when making their contract, or is necessary to 
carry their intention into effect—in other words, 
if it is a necessary implication from the provisions 
of the instrument—the law will imply the obliga¬ 
tion and enforce it. The policy of the law is to 
supply in contracts what is presumed to have been 
inadvertently omitted by the parties, the parties 
being supposed to have made those stipulations 
which as honest, fair and just men they ought to 
have made. Therefore, whatever mav fairlv be 
imx)lied from the terms or nature of an instrument 
is, in judgment of law, contained in it. One who 
undertakes to accom^dish a certain result agrees 
by implication to do everything necessary to en¬ 
able him to perform his contract.’’ 

6 Ruling Case Law, “Contracts,” Sec. 244, 
page 856, and cases cited. 

“If the giving of notice is requisite to the proper 
execution of a contract, a promise to give such 
notice will be inferred.” 

Ibid, citing I^'ells vs. Alexandre, 130 N. Y. 
642, 15 L. R. A. 218. 

Equitable Estoppel. 

Appellee contends that the surety on the bond given 
to the United States was “estopped” to assert the 
invalidity of the alleged contract. Thev claim that if 
the contract to sell waste-paper belonging to the Gov- 
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eminent was executed in violation of law, the other 
party to the contract, A. Taylor & Co., was neverthe¬ 
less obligated to perform the unlawful contract, and 
the surety would be estopped from asserting the ille¬ 
gality of the contract. We think this is extending the 
doctrine of estoppel beyond its true scope. 

i 

i 

“Where an agreement is still in part executory, 
a party to a transaction prohibited by law icannot 
estop himself from setting up its invalidity.” 
Central of Georgia Ry. Co. vs. Blount, 238 

Fed. 292, at page 297, citing 
McCutcheon vs. Merz Capsule Co., 71 Fed. 
787. I 

“Estoppel is available for protection only and 
cannot be used for a weapon of assault.” i 
Murphy vs. Paine, 15 F. (2nd Ed.) 570.| 

“Estoppel should be limited to what may be 
necessary to put the parties in the same relative 
position which they would have occupied ^ if the 
predicate of the estoppel had never existed.” 

10 Ruling Case Law, Title “Estoppel,” Sec. 

25, page 69S. ; 

I 

Tn Pac. Xat. Bank vs. Mixter, 124 U. S. 721, the Court 
considered the question of estoppel as applied to a 
bond given to release an invalid attachment. 

j 

At page 728 the Court considers the question: 
“Whether an illegal and therefore void attachnlent is 
sufficient to lav the foundation for a valid bond to 

* I 

secure its formal dissolution.” After concluding that 
the attachment was invalid, the Court observe?: “It 
necessarily follows that if there was no authority in 
law for the attachment, there could be none for taking 
the bond. If the attachment itself is illegal and there- 
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fore void, so also must be the bond which takes its 
place.’’ 

If Ridley was not legally empowered to enter into a 
contract on behalf of the United States, the liability 
of Taylor & Co., so far as it has performed the con¬ 
tract and received waste-paper, would be to pay for 
such waste-paper, upon an implied contract for a 
quantum meruit. But Taylor & Co., after discovery of 
the invalidity and illegality of the contract, would not 
have been justified in completing the contract, nor 
could Taylor & Co. have insisted upon performance 
bv the United States. 

On this point we think the case of Clark vs. U. S., 95 
U. S. 5o9, is controlling. In that case an officer in the 
Quartermaster’s Department entered into an oral 
agreement to pay the claimant $150 a day for the use 
of the steamer ‘‘Belle.” It was orally agreed that the 
Quartermaster’s Department was to run the steamer 
on a trial trip at the expense of the Government, and 
that if she were lost on her trial trip the Government 
should pay for her the reasonable value of the steamer. 

On her voyage, while in the service of the Govern¬ 
ment, she was wrecked and proved a total loss. The 
value of the vessel was $60,000. 

The Court held the contract to be invalid because not 
in writing, as required by statute. 

“,We do not mean to say that where a parol con¬ 
tract has been wholly or partially executed and 
performed on one side, the party performing will 
not be entitled to recover the fair value of his 
property and services. On the contrary, we think 
that he will be entitled to recover such value upon 
an implied contract for a quantum meruit. • • • 
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The special contract being void, the clairpant is 
thrown back upon the rights which result from the 
implied contract. This tvill cast the loss\ of the 
vessel \ipon him, ♦ * * Qf course, the claimant is 
entitled to the value of the use of his vesseliduring 
the time it was in the hands of the Government 
agents. * • * The value, in the absence iof any 
other evidence on the subject, may be fairly as¬ 
sumed at what was stipulated for in the patol con¬ 
tract.’’ Ibid., pages 542, 543. 
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Respectfully submitted, | 
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Milton Strasburger| 
Attorney for Appellant, 
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